STANDI NG COMWM TTEE ON RULES OF PRACTI CE AND PROCEDURE

NOTlI CE OF PROPOSED RULES CHANGES

The Rules Conmttee has submitted its One Hundred Fifty-
Fifth Report to the Court of Appeals, transmtting thereby
proposed new Rul es 1-326 (Proceedi ngs Regarding Victins and
Victinms’ Representatives), 2-605 (Ofers of Judgnent - Health
Care Mal practice Cainms), and 7-211 (Request for I|npleader of the
Subsequent Injury Fund); proposed new Title 7, Chapter 400
(Adm ni strative Mandanus) and proposed new Title 15, Chapter 1100
(Coram Nobi s); and proposed anendnents to Rules 2-126, 2-202,
2-325, 2-332, 2-341, 2-506, 3-126, 3-202, 3-506, 4-231, 4-262,
4-263, 4-342, 4-343, 4-345, 4-406, 4-507, 4-508, 4-509, 4-510,
5-101, 5-706, 5-802.1, 5-803, 5-804, 5-902, 6-415, 7-208, 7-301,
8-204, 8-205, 8-207, 8-411, 8-412, 8-511, 8-604, 14-206, 14-503,
15-402, 15-701, 16-814, 17-101, 17-104, and 17-109 and Fornmns
4-504.1 and 4-508. 1.

The Commttee’s One Hundred Fifty-Fifth Report and the

proposed new rul es and anmendnents are set forth bel ow



I nterested persons are asked to consider the Commttee’s
Report and proposed rul es changes and to forward on or before

Cct ober 31, 2005 any witten comments they may wi sh to nmake to:

Sandra F. Hai nes, Esq.

Reporter, Rules Comm ttee
Room 1. 517

100 Community Pl ace
Crownsville, Maryland 21032-2030
ALEXANDER L. CUWMM NGS
Clerk

Court of Appeals of Maryl and



Septenber 12, 2005

ONE _HUNDRED FI FTY- FI FTH REPORT
OF THE
STANDI NG COMWM TTEE ON RULES
OF PRACTI CE AND PROCEDURE

The Honorabl e Robert M Bell
Chi ef Judge
The Honorable Irma S. Raker
The Honorable Alan M W/ ner
The Honorable Dale R Cat hel
The Honorable G enn T. Harrell, Jr
The Honorable Lynne A Battaglia
The Honorable C ayton G eene, Jr.
Judges
The Court of Appeals of Mryl and
Robert C. Murphy Courts of
Appeal Buil di ng
Annapolis, Maryland 21401

Your Honors:

The Rules Conmittee submits this, its One Hundred Fifty-
Fifth Report, and recomrends that the Court adopt the proposed
Rul es changes transmtted with this Report. The proposed changes
fall into eleven categories. Following is a brief description of
the principal proposals in each category.

| N Category One are proposed anendnments to seven Rules in
Titles 2 and 3. Rules 2-126 and 3-126 are proposed to be anended
to require certain additional descriptive and identifying
informati on from an individual making service of process.
Amendnents to Rules 2-202 and 3-202 clarify procedures for
settlenment of suits on behalf of mnors and add references to
pertinent statutory provisions. A new section (e) added to Rule
2-341 requires a party filing an anended pl eading to highlight
t he changes made by the amendnent. Anmendnents to Rul es 2-506 and
3-506 clarify that a stipulation of dismssal is signed by the
parties to the conplaint, counterclaim cross-claim or third-
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party claimthat is being dism ssed, and that the stipulation
need not be signed by any of the other parties who remain in the
law suit. Also, cross references concerning the settlenent of
suits on behalf of mnors are added by the anmendnents to Rul es 2-
506 and 3-506.

Category Two conprises proposed new Rul e 2-605 and proposed
anmendnents to Rules 2-332, 5-706, 5-804 (b)(4), 15-402, 17-101,
and 17-104, adoption of which the Conmttee reconmends in |ight
of the Maryland Patients’ Access to Quality Health Care Act of
2004, Chapter 5 (HB 2), Acts of the 2004 Special Legislative
Sessi on.

Proposed changes to four Rules and two Forns pertaining to
expungenent of records in crimnal causes are in Category Three.
The anmendnents to Rule 4-507 allow a court, w thout holding a
hearing, to dism ss w thout prejudice a petition or application
If the court determnes fromthe record that as a matter of | aw
there is no entitlenent to expungenent. The anendnents to Rul es
4-508, 4-509, and 4-510 and Form 4-508.1 are directed to (1)
address timng issues that have arisen under the current Rules,
(2) significantly reduce the need to unseal seal ed records, (3)
al | ow cust odi ans of records and the Central Repository sufficient
time to do any investigation necessary to identify the records to
be expunged and then expunge them and (4) provide additional
notice to the parties and the custodi ans of records concerning
the status of the expungenent proceedings. The anmendnent to Form
4-504.1 is stylistic, only.

Category Four contai ns proposed anendnents to seven ot her
Rules in Title 4. The anendnments to Rul es 4-231 and 4- 345
resol ve a possible conflict between the two Rules. Anendnents to
Rul es 4-263 and 4-262 clarify the discovery obligations set forth
in the two Rul es; address issues that have arisen with respect to
conpliance wth the requirenments of Brady v. Maryland, 373 U.S.
83 (1963); and provide that ordinarily discovery materials are
not filed with the court. In Rules 4-342, 4-343, and 4-406,
anmendnent s add cross references to applicable statutes pertaining
to DNA sanple collection, testing, and preservation.

Category Five consists of proposed anendnents to three Rul es
in Title 5. The addition of the word “was” to Rule 5-802.1
(a)(2) clarifies that the statenent to which the subsection
refers nmust have been signed by, but need not have been witten
by, the declarant. Anmendnents to Rule 5-804 add a hearsay
exception for certain statenents of a decl arant whose
unavai l ability was procured through wongdoing that a party
engaged in, directed, or conspired to commt. Conformng
anendnents are made to Rule 5-803. Anendnents to Rule 5-902 add
to subsection (a)(11) specific notice and certification
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procedures that the proponent of self-authenticated records under
t hat subsection nust follow. A procedure for objecting to the
sel f-authentication also is added.

| n Category Six are new Rule 7-211 and anendnents to Rule 8-
604, proposed in response to the Court’s observation in Carey v.
Chessie Computer Services, Inc., 369 M. 741 (2002) that there is
no express procedure in Title 7, Chapter 200 or el sewhere in the
Rul es that provides for inpleading the Subsequent Injury Fund in
a Workers’ Conpensation Action pending in a circuit court.

Category Seven contains proposed new Title Seven, Chapter
400, Adm nistrative Mandanmus, governing actions for judicial
review of a quasi-judicial order or action of an adm nistrative
agency where review is not expressly authorized by |aw.
Conform ng and rel ated amendnents are nade to Rules 7-208, 7-301,
and 15-701.

Category Eight conpri ses proposed anendnents to six Rules in
Title 8. Anendnents to Rul e 8-204 add procedures for an
application for | eave to appeal froman interlocutory or final
order that denies or fails to consider certain rights of a
victim as authorized by Code, Crimnal Procedure Article, 811-
103. The anendnent to Rule 8-205 adds appeal s from guardi anshi ps
termnating parental rights to the list of categories of actions
for which information reports are not required. The anendnent to
Rul e 8-207 clarifies that the only subsection of Code, Courts
Article, 812-303 to which section (a) of the Rule applies is
subsection (3)(x). Anendnents to Rules 8-411 and 8-412 provide
for certain time periods within which the transcript nust be
ordered and the record nust be transmitted in child in need of
assi stance cases. An anendnent to Rule 8-511 requires an amicus
curiae to disclose certain information pertaining to other
persons or entities that contributed to the preparation or
subni ssion of a brief.

Category Nine i s conposed of proposed anendnents to two
Rules in Title 14. The anmendnment to Rule 14-206 conforns it to
recent | egislation concerning the timng and content of the
notice of sale that is sent to the record owner. The amendnent
to Rule 14-503 allows notice of a tax sale to be posted by a
private person

Proposed new Title 15, Chapter 1100 is in Category Ten. The
new Rul es are applicable to proceedings for a wit of coram nobis
where the underlying judgnent is in a crimnal action. They are
based primarily on existing Title 4, Chapter 400, Post Conviction
Proceedi ngs; 39 Am Jur. 2d, Habeas Corpus and Post Conviction
Remedies, 8256 (2003); and Skok v. State, 361 MJ. 52 (2000). A
proposed amendnent to Rule 5-101 confornms the Rule to the Rul es
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in the new Chapter and to the holding in In Re: Ashley E., 387
Mi. 260 (2005).

The final Category, Category Eleven, contains five
m scel | aneous proposed Rul es changes. New Rule 1-326 establishes
uni form procedures by which an attorney nmay enter an appearance
to represent a victimor victinis representative in proceedi ngs
under Title 4 or Title 11 of the Rules. The amendnent to Rule
6- 415 highlights, by an addition to an existing cross reference,
a recent statutory change concerning the all owance for funeral
expenses. The anendnment to Rule 17-109 perm ts disclosure of
ot herwi se confidential nediation comunication when necessary to
assi st or defend against a claimor defense that because of fraud
or duress a contract arising out of a mediation should be
resci nded. The amendnents to Rules 2-325 and 16-814 are
“housekeepi ng,” only.

For the guidance of the Court and the public, follow ng each
proposed Rul es change is a Reporter’s Note describing the reasons
for the proposal and any changes that would be effected in
current law or practice. W caution that these Reporter’s Notes
were prepared initially for the benefit of the Rules Comm ttee;
they are not part of the Rules and have not been debated or
approved by the Conmittee; and they are not to be regarded as any
kind of official coment or interpretation. They are included
solely to assist the Court in understanding sonme of the reasons
for the proposed changes.

Respectful ly subm tted,

Joseph F. Murphy, Jr.
Chai r per son

Linda M Schuett
Vi ce Chai r person

JFM LMS: cdc



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE - CIRCU T COURT
CHAPTER 100 - COWVMENCEMENT OF ACTI ON AND PROCESS

AMEND Rul e 2-126 to require an individual serving process to

provi de certain additional information, as follows:

Rule 2-126. PROCESS - RETURN

(a) Service by Delivery or Mil
An i ndi vidual meking service of process by delivery or
mai ling shall file proof of the service with the court pronptly
and in any event within the tine during which the person served
must respond to the process.

(1) If service is by delivery, Fhe the proof shall set out

forth the name of the person served, the date, and the particul ar

pl ace and manner of service. |If service is made under Rule 2-121

(a)(2), the proof also shall set forth a description of the

i ndi vi dual served and the facts upon which the individual nmaking

servi ce concluded that the individual served is of suitable age

and di scretion.

(2) If service is made by an individual other than a
sheriff, the individual also shall file proof under affidavit

whieh—shall—alse that includes the nane, address, and tel ephone

nunber of the affiant and state a statenent that the affiant is

of the age of 18 or over.

(3) If serviceis by certified mail, the proof shall include
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the original return receipt.
(b) Service by Publication or Posting

Pronptly and in any event within the tinme during which the

person notified nust respond, An an individual making service of

process pursuant to Rule 2-122 shall file with the court (1) the

nanme, address, and tel ephone nunber of the individual mnmaking

service, (2) proof of conpliance with the Rule, and (3) fiHHe—with

the—court—proof—of—conptHance—wth—theRute—together—w-th a copy
of the publication or posted notice proermptty—ant—+n—any—-event

The certificate of the publisher constitutes proof of
publ i cati on.
(c) Oher Process
When process requires for its execution a nethod ot her
than or in addition to delivery or mailing, or publication or
posting pursuant to Rule 2-122, the return shall be filed in the
manner prescribed by rule or |aw pronptly after execution of the
process.
(d) Service Not Made
An i ndividual unable to nake service of process in
accordance with these rules shall file a return as soon
thereafter as practicable and in no event later than ten days
following the termnation of the validity of the process.
(e) Return to Include Process
A return shall include a copy of the process if served and

the original process if not served.
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(f) Place of Return
In every instance the return shall be filed with the court
i ssuing process. In addition, when a wit of attachment, a wit
of execution, or any other wit against property is executed in
anot her county, a return shall be filed with the court of that
county.
(g) Effect of Failure to Make Proof of Service
Failure to make proof of service does not affect the
validity of the service.
Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rules 104 b 2, 107 a 2 and
116 ¢ 1 and 2.

Section (b) is derived fromfornmer Rule 105 b 1 (a) and b 2.
Section (c) is new.

Section (d) is new.

Section (e) is new.

Section (f) is derived fromformer Rules 104 a (2) and 622 h 2.
Section (g) is derived fromthe 1980 version of Fed. RCv.P. 4

(g) and fornmer Rules 104 h 3 (c¢) and 116 c 3.

REPORTER S NOTE

A proposed anmendnent to section (a) of Rules 2-126 and
3-126 requires an individual making service under Rule 2-121
(a)(2) or 3-121 (a)(2) to include in the proof of service a
statenent of the facts upon which the individual nmaking service
concl uded that the individual served is of suitable age and
di scretion.

Addi ti onal proposed anmendnents to Rules 2-126 and 3-126 are
based on a recommendation from Master Richard J. Gl bert of the
Circuit Court for Baltinmore County. Master Gl bert has suggested
that an individual serving process be required to include his or
her name, address, and tel ephone nunber with the affidavit of
service. He had presided over a nodification of custody
proceedi ng involving an order of default against the child s
nmot her in which the child s father’s girlfriend had served the
nmotion. This was not evident fromthe affidavit and only cane to
light fromthe father’s testinony at the hearing. Master G| bert



poi nted out there is no hardship in requiring this information
fromthe affiant, and it could be useful later if there are
guestions relating to the manner of service.

-10-



MARYLAND RULES OF PROCEDURE
TITLE 3 - G VIL PROCEDURE- - DI STRI CT COURT

CHAPTER 100 - COVMENCEMENT OF ACTI ON AND PROCESS

AMEND Rul e 3-126 to require an individual serving process to

provi de certain additional information, as foll ows:

Rul e 3-126. PROCESS - RETURN

(a) Service by Delivery or Mail
An i ndividual making service of process by delivery or
mai ling shall file proof of the service with the court pronptly
and in any event within the tinme during which the person served
nmust respond to the process.

(1) If service is by delivery, Fhe the proof shall set out

forth the name of the person served, the date, and the particul ar

pl ace and manner of service. |If service is made under Rule 3-121

(a)(2), the proof also shall set forth a description of the

i ndi vi dual served and the facts upon which the individual nmaking

servi ce concluded that the individual served is of suitable age

and di scretion.

(2) If service is made by an individual other than a sheriff
or clerk, the individual shall file proof under affidavit whteh

shalt—alse that includes the nanme, address, and tel ephone nunber

of the affiant and a state statenent that the affiant is of the

age of 18 or over—and—++. |If service +s by certified mail is

made by a person other than the clerk, the proof shall include
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the original return receipt.

(3) |If service by certified mail is made by the clerk, the
recei pt returned through the Post O fice shall be pronptly filed
by the clerk as proof of service.

(b) Service by Publication or Posting

Pronptly and in any event within the tinme during which the

person notified nust respond, An an individual making service of

process pursuant to Rule 2-122 shall file with the court (1) the

nanme, address, and tel ephone nunber of the individual mnmaking

service, (2) proof of conpliance with the Rule, and (3) fiHHe—with

the—court—proof—of—conptHance—wth—theRute—together—wth a copy
of the publication or posting notice prefrptty—and—+n—any—event

The certificate of the publisher constitutes proof of

publ i cati on.
(c) Oher Process
When process requires for its execution a nmethod ot her
than or in addition to delivery or mailing, or publication or
posting pursuant to Rule 2-122, the return shall be filed in the
manner prescribed by rule or |aw pronptly after execution of the
pr ocess.
(d) Service Not Made
An i ndividual unable to nake service of process in
accordance with these rules shall file a return as soon
thereafter as practicable and in no event later than ten days

following the termnation of the validity of the process.
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(e) Return to Include Process
A return shall include a copy of the process if served and
the original process if not served.
(f) Place of Return
In every instance the return shall be filed with the court
i ssuing process. In addition, when a wit of attachnment, a wit
of execution, or any other wit against property is executed in
anot her county, a return shall be filed with the court of that
county.
(g) Effect of Failure to Make Proof of Service
Fai l ure to make proof of service does not affect the
validity of the service.
Source: This Rule is derived as foll ows:

Section (a) is derived fromformer MD.R 104 b 2 and h 3 (a),
107 a 2 and 116 ¢ 1 and 2.

Section (b) is derived fromformer Rule 105 b 1 (a) and b 2.
Section (c) is new.

Section (d) is derived fromfornmer MD.R 103 d 2.

Section (e) is new.

Section (f) is derived fromformer MD.R 104 a (ii) and 622 h

2.
Section (g) is derived fromthe 1980 version of Fed. RCv.P. 4
(g) and former MD.R 104 h 3 (c) and 116 c 3.

REPORTER S NOTE

See the Reporter’s Note to Rule 2-126.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 200 - PARTIES

AMEND Rul e 2-202 to add a new section (c) concerning
settlenment of suits on behalf of mnors and to add a certain

cross reference, as foll ows:

Rule 2-202. CAPACITY

(a) GCenerally
Appl i cabl e substantive | aw governs the capacity to sue or
be sued of an individual, a corporation, a person acting in a
representative capacity, an association, or any other entity.
(b) Suits by Individuals Under Disability
An i ndividual under disability to sue may sue by a
guardi an or other like fiduciary or, if none, by next friend,
subj ect to any order of court for the protection of the
i ndi vi dual under disability. Wwen a mnor is in the sole custody
of one of its parents, that parent has the exclusive right to sue
on behalf of the mnor for a period of one year follow ng the
accrual of the cause of action, and if the custodial parent fails
to institute suit within the one year period, any person
interested in the mnor shall have the right to institute suit on
behal f of the mnor as next friend upon first nailing notice to
the | ast known address of the custodial parent.

(c) Settlenment of Suits on Behal f of M nors
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A next friend who files an action for the benefit of a

m nor nmay settle the claimin accordance with this subsection.

|f the next friend is not a parent or person in loco parentis of

the child, the settlenent is not effective unless approved by

each living parent or person in loco parentis. |f (1) both

parents are dead and there i S no person in loco parentis of the

child or (2) one of the parents does not approve the settlenent,

the settlenent is not effective unless approved by the court in

which the suit is pending. Approval may be granted only on

verified application by the next friend, stating the facts of the

case and why the settlenent is in the best interest of the child.

Cross reference:  For settlenment of suits on behalf of mnors,

see Code, Courts Article, 86-405. For settlenent of a claimnot
in suit asserted by a parent or person in loco parentis under a
liability insurance policy, see Code, Insurance Article, 89-113.

ey (d) Suits Against Individuals Under Disability
In a suit against an individual under disability, the

guardi an or other like fiduciary, if any, shall defend the
action. The court shall order any guardian or other fiduciary in
its jurisdiction who fails to conply with this section to defend
the individual as required. |If there is no such guardian or
ot her fiduciary, the court shall appoint an attorney to represent
and defend the individual.
Source: This Rule is derived as follows:

Section (a) is new.

Section (b) is derived fromfornmer Rule 205 ¢ and d.

Section (c) is new
Section e} (d) is derived fromfornmer Rule 205 e 1 and 2.
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REPORTER S NOTE

Chapter 553, (HB 1520), Acts of 2004 added new 89-113 to
Code, Insurance Article, allowing a parent of a mnor or a person
in loco parentis of the mnor to settle a claimunder a liability
I nsurance policy brought by the parent or person in loco parentis
for the benefit of the mnor, without litigation. The Conmttee
recommends the addition of cross references to the new statute,
as well as to Code, Courts Article, 86-405 (pertaining to
settlenment of suits on behalf of mnors) to Rules 2-202, 3-202,
2-506, and 3-506.

Additionally, the Comrittee recommends the addition of a new
section (c) to Rules 2-202 and 3-202, which sets out the
requi renents of Code, Courts Article, 86-405 and augnents that
statutory provision by expressly providing for court approval of
a settlenment on behalf of a mnor when a parent does not approve
t he settl enent.
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MARYLAND RULES OF PROCEDURE
TITLE 3 - A VIL PROCEDURE - DI STRI CT COURT

CHAPTER 200 - PARTIES

AMEND Rul e 3-202 to add a new section (c) concerning
settlenment of suits on behalf of mnors and to add a certain

cross reference, as foll ows:

Rul e 3-202. CAPACITY

(a) GCenerally
Appl i cabl e substantive | aw governs the capacity to sue or
be sued of an individual, a corporation, a person acting in a
representative capacity, an association, or any other entity.
(b) Suits by Individuals Under Disability
An i ndividual under disability to sue may sue by a
guardi an or other like fiduciary or, if none, by next friend,
subj ect to any order of court for the protection of the
i ndi vi dual under disability. Wwen a mnor is in the sole custody
of one of its parents, that parent has the exclusive right to sue
on behalf of the mnor for a period of one year follow ng the
accrual of the cause of action, and if the custodial parent fails
to institute suit within the one year period, any person
interested in the mnor shall have the right to institute suit on
behal f of the mnor as next friend upon first mailing notice to
the | ast known address of the custodial parent.

(c) Settlenment of Suits on Behal f of M nors
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A next friend who files an action for the benefit of a

m nor nmay settle the claimin accordance with this subsection.

|f the next friend is not a parent or person in loco parentis of

the child, the settlenent is not effective unless approved by

each living parent or person in loco parentis. |f (1) both

parents are dead and there i S no person in loco parentis of the

child or (2) one of the parents does not approve the settlenent,

the settlenent is not effective unless approved by the court in

which the suit is pending. Approval may be granted only on

verified application by the next friend, stating the facts of the

case and why the settlenent is in the best interest of the child.

Cross reference:  For settlenment of suits on behalf of mnors,

see Code, Courts Article, 86-405. For settlenent of a claimnot
in suit asserted by a parent or person in loco parentis under a
liability insurance policy, see Code, Insurance Article, 89-113.

ey (d) Suits Against Individuals Under Disability
In a suit against an individual under disability, the

guardi an or other like fiduciary, if any, shall defend the
action. The court shall order any guardian or other fiduciary in
its jurisdiction who fails to conply with this section to defend
the individual as required. |If there is no such guardian or
ot her fiduciary, the court shall appoint an attorney to represent
and defend the individual.
Source: This Rule is derived as follows:

Section (a) is new.

Section (b) is derived fromforner MD. R 205 c¢ and d.

Section (c) is new
Section e} (d) is derived fromformer MD.R 205 e.
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REPORTER S NOTE

See the Reporter’s note to Rule 2-202.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CIVIL PROCEDURE- - Cl RCU T COURT
CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rul e 2-341 to add certain requirenents concerning the

hi ghl i ghti ng of amendnents to pleadings, as foll ows:

Rul e 2-341. AMENDMENT OF PLEADI NGS

(a) Prior to 15 Days of Trial Date
A party may file an amendnent to a pleading at any tinme
prior to 15 days of a scheduled trial date. Wthin 15 days after
service of an anmendnent, any other party to the action may file
a notion to strike setting forth reasons why the court shoul d not
all ow the amendnent. |If an anendnent introduces new facts or
varies the case in a material respect, an adverse party who
W shes to contest new facts or allegations shall file a new or
addi tional answer to the amendnent within the tine remaining to
answer the original pleading or within 15 days after service of
t he amendment, whichever is later. |If no new or additiona
answer is filed within the time allowed, the answer previously
filed shall be treated as the answer to the anmendnent.
(b) Wthin 15 Days of Trial Date and Thereafter
Wthin 15 days of a scheduled trial date or after trial
has commenced, a party may file an anmendnent to a pleading only
by witten consent of the adverse party or by |eave of court. |If
t he amendnment introduces new facts or varies the case in a

mat eri al respect, the new facts or allegations shall be treated
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as havi ng been denied by the adverse party. The court shall not
grant a continuance or mstrial unless the ends of justice so
require.
Comrittee note: By |leave of court, the court may grant |eave to
amend the anmount sought in a demand for a noney judgnent after a
jury verdict is returned.
(c) Scope

An anmendnent may seek to (1) change the nature of the
action or defense, (2) set forth a better statenent of facts
concerning any nmatter already raised in a pleading, (3) set forth
transactions or events that have occurred since the filing of the
pl eadi ng sought to be anmended, (4) correct msnonmer of a party,
(5) correct m sjoinder or nonjoinder of a party so |long as one of
the original plaintiffs and one of the original defendants remain
as parties to the action, (6) add a party or parties, (7) make
any other appropriate change. Anmendnents shall be freely all owed
when justice so permts. Errors or defects in a pleading not
corrected by an amendnent shall be disregarded unl ess they affect
t he substantial rights of the parties.

(d) If New Party Added

If a new party is added by anendnment, the anending party
shal | cause a summopns and conplaint, together with a copy of all
pl eadi ngs, scheduling notices, court orders, and other papers
previously filed in the action, to be served upon the new party.

(e) Hi ghlighting of Anmendnents

Unl ess the court orders otherwise, a party filing an

anmended pl eading shall also file a conparison copy of the anended

pl eadi ng showi ng by lining through or enclosing in brackets
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mat eri al that has been stricken and by underlining or setting

forth in bold-faced type new naterial.

Source: This Rule is derived as foll ows:

Section (a) is derived fromfornmer Rule 320.

Section (b) is new and is derived in part fromforner Rule 320
e.

Section (c) is derived fromsections a 2, 3, 4, b 1 and d 5 of
former Rule 320 and fornmer Rule 379.

Section (d) is new.

Section (e) is derived fromthe 2001 version of L.R 103 (6)(c)
of the Rules of the United States District Court for the District
of Maryl and.

REPORTER' S NOTE

Based on a suggestion fromthe Honorable Paul A Hackner
the Rules Coormittee recommends that Rule 2-341 be anended to
require that a party filing an anended pl eadi ng hi ghlight the
changes made by the anmendnent. The Committee recommends a
procedure simlar to the procedure set forth in L.R 103 (6)(c)
of the Rules of the United States District Court for the District
of Maryl and.

Because pleadings in the District Court of Maryland tend to
be | ess conplex and are anmended | ess frequently than pleadings in
circuit court and in light of the preval ence of pro se litigants
in the District Court, no conparable anendnent to Rule 3-341 is
proposed.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE —ClI RCU T COURT
CHAPTER 500 - TRI AL

AMEND Rul e 2-506 to clarify that a stipulation of dismssal
is signed by the parties to the conplaint, counterclaim cross-
claim or third-party claimbeing dismssed, to delete the phrase
“or a nmotion for summary judgnment” from section (a), to delete
section (e), to add a certain cross reference concerning
settlenent of clains on behalf of mnors, and to make certain

stylistic changes, as foll ows:

Rul e 2-506. VOLUNTARY DI SM SSAL

(a) By Notice of Dismissal or Stipulation

Except as otherwi se provided in these rules or by statute,

a praratH+—rmay—di-smss—an—aection party who has filed a

conplaint, counterclaim cross-claim or third-party claimnmay

dismiss all or part of the claimwthout |eave of court %) by

filing (1) a notice of dismssal at any tinme before the adverse

party files an answer er—a—tot+on—for—sumrary—judgrent or (2) by
f+++ng a stipulation of dismssal signed by all parties whoe—have

appearet—+n—the—act+on to the claimbeing disn ssed.
(b) By Oder of Court

Except as provided in section (a) of this Rule, a

ptatnt++F+ party who has filed a conplaint, counterclaim cross-

claim or third-party claimmay dismss anr—saetton the claimonly
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by order of court and upon such ternms and conditions as the court
deens proper. |If a counterclaimhas been pteaded—oprior—to filed
before the filing of a plaintiff's notion for voluntary
di sm ssal, the action shall not be disn ssed over the objection
of the party who pteaded filed the counterclai munless the
counterclaimcan remai n pending for independent adjudication by
t he court.
(c) Effect
Unl ess otherw se specified in the notice of dismssal,
stipulation, or order of court, a dismssal is wthout prejudice,
except that a notice of disnmi ssal operates as an adjudication
upon the nerits when filed by a party who has previously
di sm ssed in any court of any state or in any court of the United
States an action based on or including the sane claim
(d) Costs
Unl ess ot herw se provided by stipulation or order of
court, the dism ssing party is responsible for all costs of the
action or the part dism ssed.
Cross reference: Code, Courts Art., 87-202.
o . L of Fairrs- Fairrs- i
o
I - g I I I . L of
Lo Lo i o I
. T T Lo . o
g I b befited—bef et it : .

Cross reference: For settlenent of suits on behalf of mnors,
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see Code, Courts Article, 86-405 and Rule 2-202. For settl| enent
of a claimnot in suit asserted by a parent or person in Jloco
parentis under a liability insurance policy, see Code, |lnsurance
Article, 89-113.

Source: This Rule is derived as foll ows:

Section (a) is derived in part fromthe 1968 version of Fed. R
Cv. P. 41 (a) (1) and is in part new.

Section (b) is derived fromfornmer Rule 541 b and the 1968
version of Fed. R Cv. P 41 (a) (2).

Section (c) is derived fromforner Rule 541 c.

Section (d) is derived fromforner Rules 541 d and 582 b.

Seett+on—(e)—+s—derived—tromthe—1968—verstonof—Fed—R—Cv—P-
4i—e)r—

REPORTER S NOTE

The proposed anmendnents to section (a) of Rules 2-506 and
3-506 clarify that a stipulation of dismssal is signed by the
parties to the conplaint, counterclaim cross-claimor third-
party claimthat is being dismssed. The stipulation need not be
signed by any of the other parties who remain in the |awsuit.

See Garlock v. Gallagher, 149 M. App. 189 (2003) (allowing a
cross-claimto be dismssed by the parties to the cross-claim
only), cert. denied, 274 M. 359 (2003).

In section (a) of Rule 2-506, the phrase “or a notion for
summary judgnment” is proposed to be del eted as unnecessary, in
that an answer to a claimwould be filed before or
cont enporaneously with a defendant’s notion for summary judgnent
as to that claim

Stylistic changes are proposed to be nmade to section (b).
Wth those changes, section (e) is proposed to be deleted as
unnecessary.

Cross references are proposed to be added at the end of
Rul es 2-506 and 3-506. The proposed cross references direct the
practitioner to statutes and Rul es pertaining to settlenent of
suits on behalf of mnors (Code, Courts Article, 86-405 and Rul es
2-202 and 3-202) and settlenent of a claimnot is suit asserted
by a parent or person in loco parentis under a liability
i nsurance policy (Code, Insurance Article, 89-113).
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MARYLAND RULES OF PROCEDURE
TITLE 3 - AVIL PROCCEDURE - DI STRI CT COURT
CHAPTER 500 - TRI AL

AMEND Rul e 3-506 to clarify that a stipulation of dismssal
is signed by the parties to the conplaint, counterclaim cross-
claim or third-party claimbeing dismssed, to add a new section
(b) pertaining to dismssal upon stipulated terns, to delete
current section (f), to add a certain cross reference concerning
settlenment of clains on behalf of mnors, and to nake certain

stylistic changes, as follows:

Rul e 3-506. VOLUNTARY DI SM SSAL

(a) By Notice of Dism ssal or Stipulation

Except as otherwi se provided in these rules or by statute,

a—ptatAt-H—may—di-sm-ss—an—act+onr a party who has filed a

conplaint, counterclaim cross-claim or third party clai mnay

dismss all or part of the claimwthout |eave of court %) by

filing (1) a notice of dismssal at any tinme before the adverse
party files a notice of intention to defend, or if the notice of
di sm ssal specifies that it is with prejudice, at any tinme before
judgnent, or (2) by—+++Hng a stipulation of dismssal signed by
all parties who—have—-appeared—+n—the—action to the claimbeing

di sm ssed.

(b) Dismissal Upon Stipul ated Terns

If an action is settled upon witten stipulated terns and
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dism ssed, the action nay be reopened at any tine upon request of

any party to the settlenment to enforce the stipulated terns

through the entry of judgnent or other appropriate relief.

tb)y (c) By Order of Court
Except as provided in section (a) of this Rule, a

ptatnt+++ party who has filed a conplaint, counterclaim cross-

claim or third party claimmy dismss anaetion the claimonly

by order of court and upon such ternms and conditions as the court
deens proper.
ey (d) Effect on daim
Unl ess otherwi se specified in the notice of dismssal,
stipulation, or order of court, a dismssal is wthout prejudice,
except that a notice of dism ssal operates as an adjudication
upon the nerits when filed by a party who has previously
di smssed in any court of any state or in any court of the United
States an action based on or including the sanme claim
- (e) Effect on Counterclaim
| f a counterclaimhas been pl eaded before the filing of a
notice of dismssal or notion for voluntary dism ssal, the
di sm ssal of the action shall not affect the continued pendency
of the counterclaim
ey (f) Costs
Unl ess ot herw se provided by stipulation or order of
court, the dismssing party is responsible for all costs of the
action or the part dism ssed.

Cross reference: Code, Courts Art., 87-202.
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Cross reference:  For settlenent of suits on behalf of mnors,
see Code, Courts Article, 86-405 and Rule 3-202. For settl enent
of a claimnot in suit asserted by a parent or person in loco
parentis under a liability insurance policy, see Code, |nsurance
Article, 8§9-113.

Source: This Rule is derived as foll ows:

Section (a) is derived in part fromthe 1968 version of Fed. R
Cv. P. 41 (a)(1l) and is in part new.

Section (b) is new.

Section by (c) is derived fromfornmer Rule 541 b and the 1968
version of Fed. R Civ. P. 41 (a)(2).

Section e}y (d) is derived fromformer MD.R 541 b

Section &) (e) is derived fromformer Rule 541 b and the 1968
version of Fed. R Cv. P. 41 (a)(2).

Section e} (f) is derived fromfornmer Rules 541 d and 582 b.

Seetton—(H)—+s—der+ved—Fromthe1968—verstonofFed—R—ECGv—P-
4i—e)r—

REPORTER S NOTE

See the Reporter’s Note to the proposed anendnent to Rul e
2-506 concerning the proposed amendnent to section (a) of Rule
3- 506.

The Commttee on Civil Procedures of the District Court
of Maryl and has asked that a new provision be added to Rule 3-
506, pertaining to dism ssal upon stipulated terms. No uniform
procedure exists to handl e cases that have been settled by the
parties but are not ready to be dism ssed. The new | anguage
woul d al l ow judges to pass a case for settlenent, especially when
t he case has been settled but the defendant needs sone tine to
conplete the terns of settlenent. It would provide a viable
mechanismto settle cases without the entry of a judgnent, allow
for an agreed-upon paynent schedule, and nake the court nore
responsive to the needs of pro se and other litigants. The Rul es
Comm ttee recomrends that the proposed change be added to the
Rul e as new section (b).

Current section (b) is relettered (c), and stylistic changes

are made to it. Wth those changes, current section (f) is
proposed to be del eted as unnecessary.

8-



See the | ast paragraph of the Reporter’s note to Rule 2-506
concerning the proposed addition of a cross reference at the end
of Rul e 3-506.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CIVIL PROCEDURE — Cl RCUI T COURT
CHAPTER 600 - JUDGVENT

ADD new Rul e 2-605, as follows:

Rul e 2-605. OFFERS OF JUDGVENT - HEALTH CARE MALPRACTI CE CLAI M5

A party to a health care mal practice claimmy serve on the
adverse party an offer of judgnent pursuant to Code, Courts
Article, 83-2A-08A.

Cross reference: Wth respect to “costs” as used in Code, Courts
Article, 83-2A-08A, see Rule 2-603.

Source: This Rule is new

REPORTER' S NOTE

The Maryl and Patients’ Access to Quality Health Care Act of
2004, Chapter 5 (HB 2), Acts of 2004 Special Legislative Session,
contains a section providing for a procedure for a party to a
health care nmal practice claimto make an offer of judgnent.
Proposed new Rule 2-605 refers to the new statute and is foll owed
by a cross reference to Rule 2-603, Costs.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - CIVIL PROCEDURE- - Cl RCU T COURT
CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rul e 2-332 by adding a cross reference to a certain

Code provision at the end of the Rule, as follows:

Rul e 2-332. THI RD- PARTY PRACTI CE

(a) Defendant's Claim Against Third Party
A defendant, as a third-party plaintiff, may cause a
summons and conpl aint, together with a copy of all pleadings,
scheduling notices, court orders, and ot her papers previously
filed in the action, to be served upon a person not previously a
party to the action who is or may be liable to the defendant for
all or part of a plaintiff 's claimagainst the defendant. A
person so served becones a third-party defendant.
(b) Response by Third Party
A third-party defendant shall assert defenses to the
third-party plaintiff's claimas provided by Rules 2-322 and
2-323 and nmay assert counterclains against the third-party
plaintiff and cross-cl ai ns agai nst other third-party defendants
as provided by Rule 2-331. The third-party defendant may assert
against the plaintiff any defenses that the third-party plaintiff
has to the plaintiff's claim The third-party defendant may al so
assert any cl aimagainst the plaintiff arising out of the
transaction or occurrence that is the subject matter of the

plaintiff's claimagainst the third-party plaintiff.
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(c) Plaintiff's CaimAgainst Third Party
The plaintiff shall assert any clai magainst the
third-party defendant arising out of the transaction or
occurrence that is the subject matter of the plaintiff's claim
against the third-party plaintiff, and the third-party defendant
t hereupon shall assert defenses as provided by Rules 2-322 and
2-323 and nmay assert counterclains and cross-clainms as provided
by Rule 2-331. |If the plaintiff fails to assert any such cl aim
against the third-party defendant, the plaintiff may not
thereafter assert that claimin a separate action instituted
after the third-party defendant has been inpleaded. This section
does not apply when a third-party claimhas been stricken
pursuant to section (e) of this Rule.
(d) Additional Parties
A third-party defendant may proceed under this Rule
agai nst any person who is or may be liable to the third-party
defendant for all or part of the claimnade in the pending
action. Wen a counterclaimis asserted against a plaintiff, the
plaintiff may cause a third party to be brought in under
circunstances that would entitle a defendant to do so under this
Rul e.
(e) Time for Filing
If a party files a third-party claimnore than 30 days
after the time for filing that party's answer, any other party
may file, within 15 days of service of the third-party claim a
motion to strike it or to sever it for separate trial. Wen such

a notion is filed, the time for responding to the third-party
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claimis extended w thout special order to 15 days after entry of
the court's order on the notion. The court shall grant the
nmotion unless there is a showing that the late filing of the
third-party clai mdoes not prejudice other parties to the action

Cross reference: For third-party practice in health care
mal practice cases, see Code, Courts Article, 83-2A-04.

Source: Thi Rule is derived as foll ows:
Section is derived fromfornmer Rule 315 a
Section is derived fromfornmer Rule 315 ¢
Section is derived fromforner Rule 315 d.
Section is derived fromfornmer Rule 315 f
Section is derived fromforner Rule 315 b

NN NN
OO O T —
N N N N N’ m

REPORTER' S NOTE

The Maryland Patients’ Access to Quality Health Care Act of
2004, Chapter 5 (HB 2), Acts of 2004 Special Legislative Session
contains new | anguage providing that the court nmay allow a third-
party claimagainst a health care provider to be filed |ater than
the 30-day response provided for in the statute. The Rules
Committee recommends adding a cross reference in Rule 2-332 to
Code, Courts Article, 83-2A-04 to draw attention to the new
| anguage.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 700 - OPI NI ONS AND EXPERT TESTI MONY

AMEND Rul e 5-706 by adding a cross reference to a certain

Code provision at the end of the Rule, as foll ows:

Rul e 5-706. COURT APPO NTED EXPERTS

(a) Appoi nt ment
The court, on its own initiative or on the notion of any
party, may enter an order to show cause why expert w tnesses
shoul d not be appointed, and nmay request the parties to submt
nom nations. The court nay appoint any expert w tnesses agreed
upon by the parties, and may appoi nt expert w tnesses of its own
selection. An expert witness shall not be appointed by the court
unl ess the witness consents to act. A witness so appoi nted shal
be informed of the witness’s duties by the court in witing, a
copy of which shall be filed with the clerk, or at a conference
in which the parties shall have opportunity to participate. A
Wi t ness so appoi nted shall advise the parties of the witness's
findings, if any; the witness' s deposition nmay be taken by any
party. The witness shall be subject to cross-exam nation by each
party, including a party calling the w tness.
(b) Conpensation
Expert wi tnesses so appointed are entitled to reasonabl e

conpensation in whatever sumthe court may allow. The
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conpensation thus fixed is payable fromfunds which nay be
provided by law in civil actions, proceedings involving just
conpensation for the taking of property, and crimnal actions.
In other civil actions the conpensation shall be paid by the
parties in such proportion and at such tinme as the court directs,
and thereafter charged in |ike manner as ot her costs.
(c) Disclosure of Appointnent
In the exercise of its discretion, the court may authorize
di sclosure to the jury of the fact that the court appointed the
expert w tness.
(d) Parties’ Experts of Om Sel ection
Nothing in this Rule limts the parties in calling expert
w t nesses of their own sel ection.
Cross reference: Rule 2-603. See Code, Courts Article, 83-2A-09

concerning court-appointed experts in health care nmal practice
cases.

Source: This Rule is derived w thout substantive change from
F.R Ev. 706. Any |language differences are solely for purposes of
style and clarification.

REPORTER S NOTE

The Maryl and Patients’ Access to Quality Health Care Act of
2004, Chapter 5 (HB 2), Acts of 2004 Special Legislative Session
contains a section providing that a court may on its own
initiative or on notion of a party, enploy a neutral expert
witness to testify on the issue of a plaintiff’s future nedical
expenses or future loss of earnings. The Rules Conmmittee
recomends adding a cross reference in Rule 5-706 to Code, Courts
Article, 83-2A-09 to draw attention to the new | anguage.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 800 - HEARSAY

AMEND Rul e 5-804 (b)(3) by adding a cross reference to a

certain Code provision, as follows:

Rul e 5-804. HEARSAY EXCEPTI ONS; DECLARANT UNAVAI LABLE

(b) Hearsay Exceptions
The foll ow ng are not excluded by the hearsay rule if the

declarant is unavail able as a w tness:

(3) Statenent Agai nst |nterest

A statenment which was at the tinme of its nmaking so
contrary to the declarant's pecuniary or proprietary interest, so
tended to subject the declarant to civil or crimnal liability,
or so tended to render invalid a claimby the decl arant agai nst
anot her, that a reasonable person in the declarant's position
woul d not have nade the statenment unless the person believed it
to be true. A statenent tending to expose the declarant to
crimnal litability and offered to excul pate the accused is not
adm ssi bl e unl ess corroborating circunstances clearly indicate
the trustworthi ness of the statenent.
Cross reference: See Code, Courts Article, 810-920,

di sti ngui shing expressions of regret or apology by health care
providers fromadnissions of liability or fault.
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REPORTER S NOTE

The Maryl and Patients’ Access to Quality Health Care Act of
2004, Chapter 5 (HB 2), Acts of 2004 Special Legislative Session
cont ai ns | anguage provi ding that an apol ogy or expression of
regret nmade by a health care provider is not an adm ssion of
fault in a health care malpractice claim The Rules Committee
recommends adding a cross reference in Rule 5-804 to Code, Courts
Article, 810-920 to draw attention to the new | anguage.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 400 - HEALTH CLAI Ms ARBI TRATI ON

AMEND Rul e 15-402 by nodifying the definition of the term

“Director” to conply with a statutory change, as foll ows:

Rul e 15-402. DEFI NI TI ONS

In these Rules the followi ng definitions apply except as
expressly otherw se provided or as necessary inplication
requires:

(a) Arbitration Panel
"Arbitration panel" means the arbitrators selected to
determ ne a health care mal practice claimin accordance with
Code, Courts Article, Title 3, Subtitle 2A
(b) Award
"Award" neans a final determ nation of a health care
mal practice claimby an arbitrati on panel or by the panel chair.

Cross reference: For the authority of the panel chair to rule on
I ssues of |law, see Code, Courts Article, 83-2A-05 (a).

(c) Defendant
"Def endant” neans the health care provider.
(d) Director
"Director"” neans the Director of the Health E-a#s

Arbitration Care Alternative D spute Resolution Ofice.
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(e) Plaintiff
"Plaintiff" nmeans the party making a clai magainst a
heal th care provider.

Source: This Rule is new.

REPORTER S NOTE

The proposed amendnent to Rule 15-402 confornms the Rule to
t he change of name of the Health Clains Arbitration Ofice to the
Health Care Alternative D spute Resolution Ofice. This change
was made by the Maryland Patients’ Access to Quality Health Care
Act of 2004, Chapter 5 (HB 2), Acts of 2004 Special Legislative
Sessi on.
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MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON

CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT

AMEND Rul e 17-101 to exclude health care mal practice cl ai ns
fromthe applicability of the Rules in Title 17 with the
exception of Rule 17-104 and to add a certain Cormittee note

after section (a), as follows:

Rul e 17-101. APPLI CABILITY

(a) GCenerally

The rules in this Chapter apply enaty to all civil actions

inacircuit court except (1) they—Fhe—+ures—ina—this—Chrapter do

not apply to actions or orders to enforce a contractual agreenent

to submt a dispute to alternative dispute resolution and (2)

other than Rule 17-104, they do not apply to health care

mal practice cl ains.

Committee note: Alternative dispute resolution proceedings in a
health care nal practice claimare governed by Code, Courts
Article, 83-2A-06C

(b) Rules Governing Qualifications and Sel ection
The rul es governing the qualifications and selection of a
person designated to conduct court-ordered alternative dispute
resol ution proceedings apply only to a person designated by the
court in the absence of an agreenent by the parties. They do not
apply to a nmaster, exam ner, or auditor appointed under Rul es

2-541, 2-542, or 2-543.
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Source: This Rule is new.

REPORTER S NOTE

The Maryl and Patients’ Access to Quality Health Care Act of
2004 (HB 2) contains a section providing for alternative dispute
resolution in health care mal practice clains. To conformthe
Rules in Title 17 to the new statute, the Rules Conmittee
recomrends amending Rule 17-101 to provide that the Rules in
Title 17, Chapter 100, with the exception of Rule 17-104, do not
apply to health care malpractice clains. The Commttee al so
recommends adding a Conmttee note follow ng section (a) of the
Rule that refers to the new statute.
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MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON

CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT

AMEND Rul e 17-104 by deleting the phrase “on a non-paid
basis” fromsection (c), by adding a new section (e) pertaining
to qualifications of nediators of health care mal practice clai ns,

and by adding a certain cross reference, as foll ows:

Rule 17-104. QUALI FI CATI ONS AND SELECTI ON OF MEDI ATORS

(a) Qualifications in Ceneral
To be designated by the court as a nediator, other than by
agreenent of the parties, a person nust:

(1) unless waived by the court, be at |east 21 years old and
have at |east a bachelor's degree froman accredited college or
uni versity;

Committee note: This subsection permts a waiver because the
quality of a nmediator's skill is not necessarily neasured by age
or formal education.

(2) have conpleted at |east 40 hours of nediation training in
a program neeting the requirenments of Rule 17-106;

(3) conplete in every two-year period eight hours of
continuing nediation-rel ated education in one or nore of the
topics set forth in Rule 17-106;

(4) abide by any standards adopted by the Court of Appeals;

(5) submt to periodic nonitoring of court-ordered nediations

by a qualified nmediator designated by the county adnministrative
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j udge; and

(6) conply with procedures and requirenents prescribed in the
court's case managenent plan filed under Rule 16-202 b. relating
to diligence, quality assurance, and a willingness to accept a
reasonabl e nunber of referrals on a reduced-fee or pro bono basis
upon request by the court.

(b) Additional Qualifications - Child Access D sputes
To be designated by the court as a nediator with respect
to issues concerning child access, the person nust:

(1) have the qualifications prescribed in section (a) of this
Rul e;

(2) have conpleted at |east 20 hours of training in a famly
medi ati on training program neeting the requirements of Rule
17-106; and

(3) have observed or co-nedi ated at | east eight hours of
child access nedi ati on sessions conducted by persons approved by
the county adm nistrative judge, in addition to any observations
during the training program

(c) Additional Qualifications - Business and Technol ogy Case
Management Program Cases
To be designated by the court as a nedi ator of Business
and Technol ogy Program cases, other than by agreenent of the
parties, the person nust:

(1) have the qualifications prescribed in section (a) of this

Rul e;

(2) within the two-year period preceding application for
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approval pursuant to Rule 17-107, have conpleted as a nedi ator at
| east five non-domestic circuit court mnediations or five
non-domestic non-circuit court nediations of conparable
conplexity (A at least two of which are anong the types of cases
that are assigned to the Business and Technol ogy Case Managenent
Program or (B) have co-nedi at ed—or—a—href—partd—basts,— an
additional two cases fromthe Busi ness and Technol ogy Case
Managenent Program wi th a nedi ator already approved to nediate

t hese cases;

(3) agree to serve as co-nediator with at | east two nediators
each year who seek to neet the requirenents of subsection
(c)(2)(B) of this Rule; and

(4) agree to conplete any continuing education training
required by the Crcuit Adm nistrative Judge or that judge's
desi gnee.

(d) Additional Qualifications - Marital Property |ssues
To be designated by the court as a nediator in divorce
cases with marital property issues, the person nust:

(1) have the qualifications prescribed in section (a) of this
Rul e;

(2) have conpleted at |east 20 hours of skill-based training
in nediation of marital property issues; and

(3) have observed or co-nedi ated at |east eight hours of
di vorce nedi ation sessions involving marital property issues
conduct ed by persons approved by the county adm nistrative judge,

in addition to any observations during the training program
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(e) Additional Qualifications - Health Care Ml practice d ains

To be designated by the court as a nediator of health care

mal practice clains, other than by agreenent of the parties, the

person nust:

(1) have the qualifications prescribed in section (a) of this

Rul e;

(2) have conpleted as a nediator at |l east five non-donestic

circuit court nediations or five non-donestic non-circuit court

nmedi ati ons of conparabl e conpl exity:;

(3) be know edgeabl e about health care numl practice clains

because of experience, training, or education; and

(4) agree to complete any conti nui ng education training

requi red by the court.

Cross reference: Code, Courts Article, 83-2A-06C (c).

Source: This Rule is new.

REPORTER S NOTE

The Rules Conmittee recomends del eting the words “on a non-
paid basis” from subsection (c)(2) of Rule 17-104 because the
Committee believes that this requirenent is too restrictive.

The Conmm ttee al so recommends the addition of a new section
(e) to Rule 17-104, setting out additional qualifications for
medi ators in health care mal practice cases in light of the
Maryl and Patients’ Access to Quality Health Care Act of 2004
(HB 2).
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 500 - EXPUNCGEMENT OF RECORDS

AVEND Rul e 4-507 to allow the court to dismss an
application or a petition under certain circunstances w thout
hol ding a hearing and to require a pronpt hearing on a notion for
reconsideration filed within 30 days after an order of dism ssal

wi t hout a hearing, as follows:

Rul e 4-507. DI SM SSAL W THOUT HEARI NG HEARI NG

(a) Dismissal Wthout a Hearing

Upon review of the docket entries and the application or

petition, if the court deternmnes that as a matter of |l aw the

applicant or petitioner is not entitled to expungenent, the

court, without holding a hearing, may disniss the application or

petition without prejudice. On notion for reconsideration filed

within 30 days after entry of the order of disnmissal, the court

pronptly shall hold a hearing on the notion.

&)y (b) Hearing On Application

In the case of an application for expungenent that has not

been di sm ssed pursuant to section (a) of this Rule, a hearing

shall be held not later than 45 days after the filing of the
appl i cation.
Cross reference: Code, Crimnal Procedure Article, 810-103 (f).

{b) (c) Hearing On Petition
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In the case of a petition for expungenent that has not

been di sm ssed pursuant to section (a) of this Rule, a hearing

shall be held only if the State's Attorney or |aw enforcenent
agency objects to the petition by way of tinely answer.

Cross reference: Code, Crimnal Procedure Article, 810-105 (e).
Source: This Rule is in part derived fromformer Rule EX6 and in
part new.

REPORTER S NOTE

The proposed anendnent to Rule 4-507 allows the court,
wi t hout holding a hearing, to dism ss an application or petition,
w t hout prejudice, when as a matter of |aw an expungenent should
not be grant ed.

Because of the statutory entitlenment to a hearing set forth
in Code, Crimnal Procedure Article, 8810-103 (f) and 10-105 (e),
t he proposed amendnent al so provides for a pronpt hearing on a
notion for reconsideration that is filed within 30 days after
entry of an order of dismssal w thout a hearing.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 500 - EXPUNCGEMENT OF RECORDS

AMEND Rul e 4-508 to provide under certain circunstances for
an automatic stay of an order granting expungenent, to elimnate
the thirty-day delay in serving custodians of records with orders
granting expungenents, and to nake certain stylistic changes, as

foll ows:

Rul e 4-508. COURT ORDER FOR EXPUNGEMENT OF RECCORDS

(a) Content

An order for expungenent of records shall be substantially
in the formset forth at the end of this Title as Form 4-508. 1,
as nodified to suit the circunstances of the case. |[If the court
determ nes that the procedures for expungenent of court records
set forth in Rule 4-511 are not practicable in the circunstances,
the order shall specify the alternative procedures to be
f ol | owed.

Cross reference: Code, Crimnal Procedure Article, 8810-103 (f)
and 10-105 (f).

b St a

(1) Entry

If the court, over the objection of a State's Attorney

or | aw enforcenent agency, enters an order dgranting expungenent,

the order is stayed for 30 days after entry and thereafter if a

tinely notice of appeal is filed, pending the disposition of the
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appeal and further order of court.

(2) Lifting

A stay shall be lifted upon disposition of any appeal

or, if no notice of appeal was tinely filed, upon expiration of

the tine prescribed for filing a notice of appeal. | f an order

f or _expungenent has been stayed and no appeal is pending, a stay

based upon an application nay be lifted upon witten consent of

the | aw enforcenent agency, and a stay based upon a petition may

be lifted upon witten consent of the State's Attorney.

(3) Notice

Pronmptly upon the lifting of a stay, the clerk shal

send notice of the lifting of the stay to the parties and to each

custodi an of records, including the Central Repository, to which

an _order for expungenent and a conpliance formare required to be

sent pursuant to section (d) of this Rule.

tb)y (c) Finality

An order of court for expungenent of records, whether or

not stayed, or an order denying an application or petition for

expungenent, is a final judgnent.

Cross reference: Code, 395+ —1989TRept—Vot—) Courts Article,
§12- 301.

te)y (d) Service of Order and Conpliance Form
Upon entry of a court order granting or denying
expungenent, the clerk forthwith shall serve a true copy of the

order and any stay of the order on all parties to the proceeding.

Fhi+ty—days—atter—the Upon entry of an order granting expungenent
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ofr—tupor—exptratton—of—any——stay, the clerk shall serve on each

custodi an of records designated in the order and on the Central
Repository a true copy of the order together with a bl ank form of
Certificate of Conpliance set forth at the end of this Title as
For m 4-508. 3.

Source: This Rule is derived in part fromformer Rule EX7 and is
in part new.

REPORTER S NOTE

Proposed anendnents to Rules 4-508, 4-509, and 4-510 and
Form 4-508.1, together with an Admi nistrative Order on
Expungenent of Crim nal Records dated Decenber 27, 2004, are
intended to (1) address timng issues that have arisen under the
current Rules, (2) significantly reduce the need to unseal seal ed
records, (3) allow custodians of records and the Central
Repository sufficient tine to do any investigation necessary to
identify the records to be expunged and then expunge them and
(4) provide additional notice to the parties and the custodi ans
of records concerning the status of the expungenent proceedi ngs.

Proposed new subsection (b)(1) adds to Rule 4-508 an
automati c 30-day stay of an order granting expungenent if the
order was entered over the objection of a State’s Attorney or |aw
enforcement agency. This allows for the status quo to be
mai ntai ned during the tinme allowed for the State to note an
appeal. There is no automatic stay of an order for expungenent
on an uncontested application or petition. |In conjunction with
this change, a new “Order” paragraph is proposed to be added to
Form 4-508. 1, to provide in each order whether or not it is
st ayed.

Proposed new subsection (b)(2) provides for the lifting of a
stay that was entered pursuant to subsection (b)(1). The stay is
lifted upon the disposition of an appeal or, if no appeal is
filed, upon expiration of the tine prescribed for filing a notice
of appeal. |If no appeal is pending, the stay may be lifted
before the appeal tine runs if, in the case of an order for
expungenent based on an application, the | aw enforcenent agency
consents or, in the case of an order for expungenent based on a
petition, the State’'s Attorney consents.

Proposed new subsection (b)(3) requires the clerk pronptly

to send notice of the lifting of a stay to all parties and al
cust odi ans of records.
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An amendnent to section (c) nmakes clear that a stay of an
order for expungenent does not affect the finality of the order
for purposes of appeal.

The amendnent to section (d) elimnates the thirty-day del ay
inthe clerk’s distribution of copies of the order to custodi ans.
I nstead, the order is transmitted upon its entry. Pronpt
notification allows the custodian to begin any necessary
i nvestigation and identification of records, even while the order
is stayed. |If the order for expungenent is not stayed (having
been entered on an uncontested application or petition), the
Adm ni strative Order requires pronpt renoval of the court record
frompublic inspection but allows access to the record by
desi gnat ed personnel of the Central Repository for purposes of
conplying with the order for expungenent. The Adm nistrative
Order provides that the court records are not sealed until after
the Central Repository has carried out its responsibilities.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 500 - EXPUNCGEMENT OF RECORDS

AMEND Rul e 4-509 to delete existing section (b) and to add a
new section (b) requiring the clerk to send certain notices, as

foll ows:

Rul e 4-509. APPEAL

(a) How Taken
Any party nay appeal within 30 days after entry of the
order by filing a notice of appeal with the clerk of the court
fromwhich the appeal is taken and by serving a copy on the
opposi ng party or attorney.
th)—-Stay
Fhre—+HHngof—anot+ece—of —appeal—stays—the—court—order
’ e . . iy u
(b) Notice

Pronptly upon the disposition of an appeal, the clerk of

the court fromwhich the appeal was taken shall send notice of

the disposition to the parties and to each custodi an of records,

including the Central Repository, to which an order for

expungenent and a conpliance formwere sent pursuant to Rule 4-

508 (d).
Cross reference: Code, Crimnal Procedure Article, 810-105(Q).

Source: This Rule is derived in part fromformer Rule EX8 and is
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in part new

REPORTER S NOTE

Section (b), Stay, is deleted fromRule 4-509 in |ight of a
new stay provision that is proposed to be added to Rul e 4-508.

Proposed new section (b), Notice, of Rule 4-509 requires the
clerk of the court fromwhich the appeal was taken pronptly to
send notice of the disposition of an appeal to all parties and
al | custodi ans of records.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 500 - EXPUNGEMENT OF RECORDS

AMEND Rul e 4-510 to require a custodian to renpove records
frompublic inspection forthwith upon receipt of an order for
expungenent that is not stayed or notice that a stay has been
lifted and to require conpliance with an order for expungenent no
| ater than 60 days after the entry of an unstayed order or 30

days after the lifting of a stay of the order, as follows:

Rul e 4-510. COWPLI ANCE W TH COURT ORDER FOR EXPUNGEMENT

Upon recei pt of an order for expungenent that is not stayed

or notice that a stay has been lifted, each custodi an of records

subject to the order shall forthwith renove the records from

public inspection. W+hn30 As soon as practicable but in no

event later than 60 days after serviece the entry of a court order

for expungenment, or if the order for expungenent is stayed, 30

days after the stay is lifted, every custodi an of police records

and court records subject to the order shall conply with the
order, file an executed Certificate of Conpliance, and serve a
copy of the certificate on the applicant or petitioner.

Source: This Rule is derived fromformer Rul e EX9.
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REPORTER S NOTE

The proposed anendnments to Rule 4-510 require a custodi an of
records subject to an unstayed order for expungenment to renove
the records from public inspection forthwith upon receipt of the
order or notice of the lifting of a stay of an order for
expungenent. The anmendnents al so incorporate into the Rule the
provi sion of Code, Crimnal Procedure Article, 810-105 (f) that
requires full conpliance with an unstayed order for expungenent
“Wthin 60 days after the entry of the order.” |If the order for
expungenment is stayed, the anmendnent requires conpliance within
30 days after the stay is lifted. The 30-day tinme period
provi des a specific time requirenment for the pronpt expungenent
of records follow ng an unsuccessful appeal by the State.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

EXPUNGEMENT FORMS

AMEND Form 4-508.1 to conformto certain proposed anendnents
tothe Rules in Title 4, Chapter 500, to add a new “Order”
par agraph requiring a certain renmoval of records from public
i nspection, to add a new “Order” paragraph pertaining to stays,
to add a certain Notice, and to nake certain stylistic changes,

as foll ows:

Form 4-508.1. ORDER FOR EXPUNGEMENT OF RECORDS

(Caption)

ORDER FOR EXPUNGEMENT OF RECORDS

Fhe—appHcantfpetitionerfdefendant Having found that

(Narre)

of

( Addr ess)
having—been—+found—to—be is entitled to expungenent of the police

records pertaining to the his/her arrest, detention, or

confi nement ef—the—appH-ecantfpettittonerfdefendant on or about

, at

(Dat e)

Maryl and, by a | aw enforcenent officer of the
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(Law Enf orcenent Agency)

and the court records in this action, it is by the

Court for

City/ County, Maryland, this

(Mont h) (Year)

ORDERED that the clerk forthwith shall serve a true copy of
this Order on each of the parties to this proceeding; and it is

further

ORDERED t hat 360—days—after—ent+y—ofthis—Oder—or
tpof—expt+ratton—of—any—stay; the clerk forthwith shall serve on

each custodi an of police and court records designated in this
Order and on the Central Repository a copy of this Order together

with a blank formof Certificate of Conpliance; and it is further

ORDERED that within 36 60 days after serviee the entry of

this Order or, if this Oder is stayed, 30 days after the stay is

lifted, the clerk and the follow ng custodi ans of court and
police records and the Central Repository shall (1) expunge al
court and police records pertaining to this action or proceedi ng
in their custody, (2) file an executed Certificate of Conpliance,
and (3) serve a copy of the Certificate of Conpliance on the

applicant/petitioner/defendant; and it is further

ORDERED t hat the clerk and ot her custodi ans of records

forthwith upon receipt of this Oder if it is not stayed or
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notice that the stay is lifted shall renpve the records from

public inspection; and it is further

ORDERED t hat this Order

O is stayed pending further order of the court.

O is not stayed.

(Cust odi an) (Addr ess)

Dat e Judge

NOTICE TO APPLICANT/PETITIONER/DEFENDANT: Until a custodian of
records has received a copy of this Order AND filed a Certificate
of Compliance, expungement of the records in the custody of that
custodian is not complete and may not be relied upon.

REPORTER S NOTE

Form 4-508.1 is proposed to be anended in conformty with
t he amendnents to Rul es 4-508, 4-509, and 4-510, described in the
Reporter’s notes to those Rul es.

The proposed new “Notice to Applicant/Petitioner/Defendant”
makes cl ear that expungenment does not occur instantaneously and
that a person who, for exanple, is the subject of a background
check for enploynment or security clearance purposes cannot rely
on the expungenent until certificates of conpliance have been
filed.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
FORMS FOR EXPUNGEMENT OF RECORDS

AMEND Form 4-504.1 to make a certain stylistic change, as

fol | ows:
Form 4-504. 1. PETI TI ON FOR EXPUNGEMENT OF RECORDS
(Caption)
PETI TI ON FOR EXPUNGEMENT OF RECORDS

1. (Check one of the follow ng boxes) On or about ,
(Dat e)

| was [ ] arrested, [ ] served with a sumons, or [ ] served

with a citation by an officer of the

(Law Enf orcenent Agency)

at , Maryl and, as

a result of the follow ng incident

2. | was charged with the offense of

3. On or about ,
(Dat e)

the charge was di sposed of as follows (check one of the follow ng

boxes):

[ 1] | was acquitted and either three years have passed since
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[ ]

[ ]

[ ]

di sposition or a CGeneral Waiver and Rel ease is attached.
The charge was di sm ssed or quashed and either three years
have passed since disposition or a General Waiver and

Rel ease is attached.

A judgnent of probation before judgnent was entered on a
charge that is not a violation of Code*, Transportation
Article, 821-902 or Code*, Crimnal Law Article, 882-503,
2-504, 2-505, or 2-506, or former Code*, Article 27, 8388A
or 8388B, and either (a) at |east three years have passed
since the disposition, or (b) I have been discharged from
probation, whichever is later. Since the date of

di sposition, | have not been convicted of any crime, other
than violations of vehicle or traffic | aws, ordinances, or
regul ati ons not carrying a possible sentence of

i mprisonment; and | am not now a defendant in any pendi ng
crimnal action other than for violation of vehicle or
traffic | aws, ordinances, or regulations not carrying a
possi bl e sentence of inprisonnent.

A Nol |l e Prosequi was entered and either three years have
passed since disposition or a General Waiver and Rel ease
is attached. Since the date of disposition, | have not
been convicted of any crine, other than violations of
vehicle or traffic | aws, ordinances, or regul ati ons not
carrying a possible sentence of inprisonnment; and | am not
now a defendant in any pending crimnal action other than

for violation of vehicle or traffic | aws, ordi nances, or
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[ ]

[ ]

[ ]

regul ati ons not carrying a possible sentence of

i mpri sonment.

The proceedi ng was ptacet—on—the—Stet—doecket stetted and
three years have passed since disposition. Since the date
of disposition, | have not been convicted of any crine,

ot her than violations of vehicle or traffic | aws,

ordi nances, or regulations not carrying a possible
sentence of inprisonment; and | am not now a defendant in
any pending crimnal action other than for violation of
vehicle or traffic | aws, ordinances, or regul ati ons not
carrying a possi ble sentence of inprisonnent.

The case was conprom sed or dism ssed pursuant to Code*,
Crimnal Law Article, 83-207, forner Code*, Article 27,
812A-5, or fornmer Code*, Article 10, 837 and three years
have passed since disposition.

On or about , | was granted
(Dat e)

a full and unconditional pardon by the Governor for the
one crimnal act, not a crine of violence as defined in
Code*, Crimnal Law Article, 814-101 (a), of which I was
convicted. Not nore than ten years have passed since the
Governor signed the pardon, and since the date the
Governor signed the pardon | have not been convicted of
any crinme, other than violations of vehicle or traffic

| aws, ordinances, or regulations not carrying a possible

sentence of inprisonment; and | am not now a defendant in
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any pending crimnal action other than for violation of
vehicle or traffic | aws, ordinances, or regulations not

carrying a possi ble sentence of inprisonnent.

WHEREFORE, | request the Court to enter an Order for
Expungenent of all police and court records pertaining to the
above arrest, detention, confinenent, and charges.

| solemmly affirmunder the penalties of perjury that the
contents of this Petition are true to the best of ny know edge,
information and belief, and that the charge to which this
Petition rel ates was not made for any noni ncarcerable violation
of the Vehicle Laws of the State of Maryland, or any traffic |aw,
ordi nance, or regulation, nor is it part of a unit the
expungenment of which is precluded under Code, Crim nal Procedure

Article, 810-107.

(Dat e) (Signature)

(Addr ess)

(Tel ephone No.)

* References to "Code" in this Petition are to the Annot ated Code
of Maryl and.

REPORTER S NOTE

Faye Gaskin, of the Admnistrative Ofice of the Courts,
poi nted out that there is no separate docket for stetted cases
and suggested that the term “stet docket” in Form 4-504.1 be
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repl aced by other |anguage. Accordingly, the Formis proposed to
be amended by repl acing the words “placed on the Stet docket”
with the word “stetted.”
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-231 (b) to clarify that the right to be present
is the right to be physically present and to del ete | anguage
pertaining to a reduction of sentence pursuant to certain Rules,

as foll ows:

Rul e 4-231. PRESENCE OF DEFENDANT

(a) \When Presence Required
A def endant shall be present at all tinmes when required by
the court. A corporation may be present by counsel.
(b) Right to be Present - Exceptions

A defendant is entitled to be physically present in person

at a prelimnary hearing and every stage of the trial, except (1)

at a conference or argunent on a question of |aw- and (2) when a

noll e prosequi or stet is entered pursuant to Rules 4-247 and

Cross reference: Code, Crimnal Procedure Article, 8§11-303.
(c) Waiver of Right to be Present
The right to be present under section (b) of this Rule is
wai ved by a def endant:
(1) who is voluntarily absent after the proceedi ng has
comrenced, whether or not infornmed by the court of the right to
remai n;, or

(2) who engages in conduct that justifies exclusion fromthe

-64-



courtroonm or

(3) who, personally or through counsel, agrees to or

acqui esces in being absent.

(d) Video Conferencing in District Court

In the District Court, if the Chief Judge of the District

Court has approved the use of video conferencing in the county, a
judicial officer may conduct an initial appearance under Rule
4-213 (a) or a review of the conmm ssioner's pretrial release
determ nati on under Rule 4-216 (f) with the defendant and the
judicial officer at different |ocations, provided that:

(1) the video conferencing procedure and technol ogy are
approved by the Chief Judge of the District Court for use in the
county;

(2) imediately after the proceeding, all docunments that are
not a part of the District Court file and that would be a part of
the file if the proceeding had been conducted face-to-face shal
be electronically transnmtted or hand-delivered to the District
Court; and

(3) if the initial appearance under Rule 4-213 is conducted
by video conferencing, the review under Rule 4-216 (f) shall not
be conducted by video conferencing.

Commttee note: Except when specifically covered by this Rule,
the matter of presence of the defendant during any stage of the

proceedings is left to case law and the Rule is not intended to
exhaust all situations. By the addition of section (d) to the
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Rul e, the Committee intends no inference concerning the use of
vi deo conferencing in other contexts.

Source: Sections (a), (b), and (c) of this Rule are derived from
former Rule 724 and MD. R 724. Section (d) is new.

REPORTER' S NOTE

A former intern for the Rules Committee pointed out a
possi bl e conflict between (1) Rule 4-231 (b), which provides that
a defendant is entitled to be present at every stage of the
trial, except a reduction of sentence hearing pursuant to Rul es
4- 344 and 4-345, and (2) Rule 4-345 (f), which provides that the
court may reduce a sentence only on the record in open court
after hearing fromthe defendant. Since research into the
history of the two Rul es reveal ed no expl anati on of the
i nconsi stency, the Conmttee recomends del eting subsection
(b)(3) of Rule 4-231, renoving a reduction of sentence hearing as
an exception to the requirenment that the defendant nust be
present at every stage of the trial, and anmending Rule 4-345 to
all ow the defendant to waive the right to be present. This would
solve any conflict that may exist between the two Rul es.

The Rule also is proposed to be anended to clarify that the

right to be present is the right to be physically present in
per son.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-345 to state that the defendant nay wai ve the

right to be present at a hearing under this Rule, as follows:

Rul e 4-345. SENTENCI NG - REVI SORY PONER OF COURT

(a) |Illegal Sentence
The court nmay correct an illegal sentence at any tine.
(b) Fraud, Mstake, or Irregularity
The court has revisory power over a sentence in case of
fraud, m stake, or irregularity.
(c) Correction of Mstake in Announcenent
The court nay correct an evident mstake in the
announcenent of a sentence if the correction is nade on the
record before the defendant | eaves the courtroomfollow ng the
sent enci ng proceedi ng.
(d) Desertion and Non-support Cases
At any tinme before expiration of the sentence in a case
i nvol vi ng desertion and non-support of spouse, children, or
destitute parents, the court may nodify, reduce, or vacate the
sentence or place the defendant on probation under the terns and
condi tions the court inposes.
(e) Modification Upon Mtion

(1) Generally
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Upon a notion filed within 90 days after inposition of a
sentence (A) in the District Court, if an appeal has not been
perfected or has been dism ssed, and (B) in a circuit court,
whet her or not an appeal has been filed, the court has revisory
power over the sentence except that it may not revise the
sentence after the expiration of five years fromthe date the
sentence originally was inposed on the defendant and it nay not
i ncrease the sentence.

Cross reference: Rule 7-112 (b).
(2) Notice to Victins

The State's Attorney shall give notice to each victimand
victims representative who has filed a Crinme VictimNotification
Request form pursuant to Code, Crimnal Procedure Article,
811-104 or who has submtted a witten request to the State's
Attorney to be notified of subsequent proceedi ngs as provided
under Code, Criminal Procedure Article, 811-503 that states (A)
that a notion to nodify or reduce a sentence has been filed; (B)
that the notion has been denied without a hearing or the date,
time, and | ocation of the hearing; and (C) if a hearing is to be
hel d, that each victimor victinls representative may attend and
testify.

(f) Open Court Hearing
The court may nodi fy, reduce, correct, or vacate a
sentence only on the record in open court, after hearing fromthe
defendant, the State, and fromeach victimor victims

representative who requests an opportunity to be heard. The
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def endant nmay wai ve the right to be present at the hearing. No

hearing shall be held on a notion to nodify or reduce the
sentence until the court determ nes that the notice requirenents
in subsection (e)(2) of this Rule have been satisfied. [If the
court grants the notion, the court ordinarily shall prepare and
file or dictate into the record a statenent setting forth the
reasons on which the ruling is based.

Source: This Rule is derived in part fromforner Rule 774 and

MD.R 774, and is in part new.

REPORTER S NOTE

See the Reporter’s note to the proposed anendnent to Rul e
4-231.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-263 to require each party to exercise due
diligence in identifying material and information to be
disclosed, to reletter certain sections, to clarify the
di scl osure obligation of the State’s Attorney under subsection
(b)(1), torequire that the State’s Attorney file a certain
witten statenent, to add | anguage to subsection (c)(1) referring

to a certain statute, to add the phrase “or required” to
section (g), and to provide that ordinarily discovery material is

not filed with the court, as foll ows:

Rul e 4-263. DI SCOVERY IN CIRCU T COURT

Di scovery and inspection in circuit court shall be as
fol |l ows:

9> (a) bligations of State-s—Atterney the Parties

Each party obligated to provide material or information

under this Rule shall exercise due diligence to identify all of

the material and information that nust be disclosed. The

obligations of the State's Attorney under this Rule extend to
material and information in the possession or control of the
State's Attorney and staff nenbers and any others who have
participated in the investigation or evaluation of the action and

who either regularly report, or wwth reference to the particul ar
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action have reported, to the office of the State's Attorney.
tar (b) Disclosure Wthout Request
Wt hout the necessity of a request, the State's Attorney

shall furnish to the defendant:

(1) Any material or information tenging—toe in any form

whet her _or not admissible, that tends to (A) excul pate the

def endant, (B) establish that a State’s witness has nade a

statenent that is [Alternative language suggested by State’s

Attorneys: add the word, “materially”] inconsistent with the

witness's anticipated testinony, (C) denonstrate interest or bias

of a State’'s witness, (D) nmitigate the offense, or (E) negate or

mtigate the guilt or punishnment of the defendant as to the

of fense charged and a witten statenent that reasonably

identifies the materials furnished; and

Commttee note: The State’'s disclosure obligation under
subsection (b)(1) of this Rule is coextensive with that
established by Brady v. Maryland, 373 U.S. 83 (1963). The
requirenent of a witten statenent is intended to establish a
witten record of what the prosecutor actually disclosed to the
def ense.

Cross reference: See Rule 3.8 of the Maryland Lawers’ Rul es of
Pr of essi onal Conduct.

(2) Any relevant material or information regarding: (A
specific searches and seizures, wre taps or eavesdropping, (B)
the acquisition of statenents nmade by the defendant to a State
agent that the State intends to use at a hearing or trial, and

(C pretrial identification of the defendant by a witness for the
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State.
tb) (c) Disclosure Upon Request
Upon request of the defendant, the State's Attorney shall:
(1) Wtnesses

Di scl ose to the defendant the nane and, except as

provi ded under Code, Crimnal Procedure Article, 811-205, the

address of each person then known whomthe State intends to cal
as a witness at the hearing or trial to prove its case in chief
or to rebut alibi testinony;
(2) Statenments of the Defendant
As to all statenents nmade by the defendant to a State
agent that the State intends to use at a hearing or trial,
furnish to the defendant, but not file unless the court so
orders: (A) a copy of each witten or recorded statenent, and (B)
t he substance of each oral statenent and a copy of all reports of
each oral statenent;
(3) Statenents of Codefendants
As to all statenents made by a codefendant to a State
agent which the State intends to use at a joint hearing or trial,
furnish to the defendant, but not file unless the court so
orders: (A) a copy of each witten or recorded statenent, and (B)
t he substance of each oral statenent and a copy of all reports of
each oral statenent;
(4) Reports or Statenments of Experts
Produce and permt the defendant to inspect and copy al

witten reports or statenents made in connection with the action
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by each expert consulted by the State, including the results of
any physical or nental exam nation, scientific test, experinment,
or conparison, and furnish the defendant with the substance of
any such oral report and concl usion;

(5) Evidence for Use at Tri al

Produce and permt the defendant to inspect, copy, and

phot ograph any docunents, conputer-generated evidence as defined
in Rule 2-504.3 (a), recordings, photographs, or other tangible
things that the State intends to use at the hearing or trial;

(6) Property of the Defendant

Produce and permt the defendant to inspect, copy, and
phot ograph any item obtained fromor belonging to the defendant,
whet her or not the State intends to use the itemat the hearing
or trial.
€ (d) Matters Not Subject to Discovery by the Defendant
This Rul e does not require the State to disclose:

(1) Any docunents to the extent that they contain the
opi nions, theories, conclusions, or other work product of the
State's Attorney, or

(2) The identity of a confidential informant, so |long as the
failure to disclose the informant's identity does not infringe a
constitutional right of the defendant and the State's Attorney
does not intend to call the informant as a w tness, or

(3) Any other matter if the court finds that its disclosure
woul d entail a substantial risk of harmto any person outwei ghi ng

the interest in disclosure.
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e (e) Discovery by the State
Upon the request of the State, the defendant shall:
(1) As to the Person of the Defendant
Appear in a lineup for identification; speak for
identification; be fingerprinted; pose for photographs not
i nvol ving reenactnment of a scene; try on articles of clothing;
permt the taking of specinmens of material under fingernails;
permt the taking of sanples of blood, hair, and other materi al
i nvol vi ng no unreasonabl e i ntrusi on upon the defendant's person;
provi de handwiting specinens; and submt to reasonabl e physical
or nental exam nati on;
(2) Reports of Experts
Produce and permt the State to inspect and copy al
witten reports made in connection with the action by each expert
whom t he def endant expects to call as a witness at the hearing or
trial, including the results of any physical or nental
exam nation, scientific test, experinent, or conparison, and
furnish the State with the substance of any such oral report and
concl usi on;
(3) Alibi Wtnesses
Upon designation by the State of the tinme, place, and
date of the alleged occurrence, furnish the nanme and address of
each person other than the defendant whom the defendant intends
to call as a witness to show that the defendant was not present
at the time, place, and date designated by the State in its

request .
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(4) Conputer-generated Evidence
Produce and pernit the State to inspect and copy any
comput er - generated evi dence as defined in Rule 2-504.3 (a) that
t he defendant intends to use at the hearing or trial.
ter (f) Tinme for Discovery
The State's Attorney shall make di sclosure pursuant to
section &y (b) of this Rule within 25 days after the earlier of
t he appearance of counsel or the first appearance of the
def endant before the court pursuant to Rule 4-213. Any request
by the defendant for discovery pursuant to section {b) (c) of
this Rule, and any request by the State for discovery pursuant to
section &) (e) of this Rule shall be made within 15 days after
the earlier of the appearance of counsel or the first appearance
of the defendant before the court pursuant to Rule 4-213. The
party served with the request shall furnish the discovery within
ten days after service.
- (g) Motion to Conpel Discovery

| f discovery is not furnished as requested or required, a

notion to conpel discovery nmay be filed within ten days after
recei pt of inadequate discovery or after discovery should have
been received, whichever is earlier. The notion shal
specifically describe the requested natters that have not been
furnished. A response to the notion may be filed within five
days after service of the notion. The court need not consider
any notion to conpel discovery unless the noving party has filed

a certificate describing good faith attenpts to discuss with the
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opposing party the resolution of the dispute and certifying that
they are unable to reach agreenent on the disputed issues. The
certificate shall include the date, tinme, and circunstances of
each di scussion or attenpted di scussion.
(h) Continuing Duty to D sclose

A party who has responded to a request or order for
di scovery and who obtains further material information shal
suppl enent the response pronptly.

(i) Not to be Filed Wth Court

Except as otherwi se provided in these rules or by order of

court, discovery material shall not be filed with the court. The

party generating the discovery material shall retain the origina

and shall make it avail able for inspection by any other party.

This section does not preclude the use of discovery nmaterial at

trial or as exhibits to support or oppose notions.

) (J) Protective Oders

On notion and for good cause shown, the court may order
that specified disclosures be restricted. |If at any time during
t he proceedings the court finds that a party has failed to conply
with this Rule or an order issued pursuant to this Rule, the
court may order that party to permt the discovery of the natters
not previously disclosed, strike the testinony to which the
undi scl osed matter relates, grant a reasonabl e conti nuance,
prohibit the party fromintroducing in evidence the matter not
di scl osed, grant a mstrial, or enter any other order appropriate

under the circunstances.
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Source: This Rule is derived as foll ows:
Section g) (a) is derived in part fromforner Rule 741 a 3 and
IS in part new

Section (&) (b) is derived fromfornmer Rule 741 a 1 and 2.
Section {b) (c) is derived fromforner Rule 741 b.

Section €} (d) is derived fromfornmer Rule 741 c.

Section &) (e) is derived in part fromforner Rule 741 d and

is in part new.
Section ey (f) is derived fromfornmer Rule 741 e 1
Section - (q) is derived fromformer Rule 741 e 2.
Section (h) is derived fromfornmer Rule 741 f.
Section (i) is new
Section () (J) is derived fromforner Rule 741 g.

REPORTER S NOTE

Al bert D. Brault, Esq. brought to the attention of the Rules
Committee a 2003 Report of the American College of Trial Lawers,
descri bing the problemthat sonme federal prosecutors fail to
provide information required to be furnished to a crim nal
def endant pursuant to Brady v. Maryland, 373 U. S. 83 (1963). M.
Brault spoke with |ocal crimnal defense attorneys in Mntgonery
County, who noted simlar problenms with sone State prosecutors.
To address this, the Honorable Al bert J. Mtricciani and the
Honor abl e M Brooke Murdock, Judges of the GCircuit Court for
Baltinmore City, drafted a proposed anmendnent to current
subsection (a)(1), which is proposed to be relettered (b)(1), of
Rul e 4-263, the concept of which has been approved by the Rul es
Commttee. The Conmittee’ s proposal bl ends | anguage suggested by
Judges Matricciani and Murdock with | anguage currently in the
subsection and adds a requirenent that the State’ s Attorney
provide to the defendant a witten statenment that reasonably
identifies the material furnished. A proposed new Conmittee note
foll ow ng subsection (b)(1) nakes clear that the disclosure
obligation set forth in the subsection is coextensive with that
est abl i shed by Brady. A proposed cross reference to Rule 3.8 of
the Maryl and Lawyers’ Rul es of Professional Conduct highlights
certain special ethical responsibilities applicable to
prosecut ors.

Robert L. Dean, Esq. brought to the Committee s attention a
probl em w th subsection (b)(1), which is proposed to be
relettered (c)(1), of Rule 4-263 and section (a) of Rule 4-262.
Some witnesses in crimnal cases are reluctant to testify because
their address is given to the defendant pursuant to the Rul es.
Russel|l Butler, Esq., suggested that to address this problem a
reference to Code, Crimnal Procedure Article, 811-205 should be
added to Rules 4-263 and 4-262. The Code provision states that
upon request of the State, a victimof or a witness to a felony,
or avictims representative, the address of a victimor a
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w tness may be withheld before a trial unless a judge determ nes
t hat good cause has been shown for the rel ease of the
information. The Conmittee agrees with M. Butler’s suggestion

The words “or required” are proposed to be added to section
(f) toclarify that a notion to conpel discovery may be based on
a failure to provide required discovery as well as a failure to
provi de requested di scovery.

Current section (g), Obligations of State’s Attorney, is
proposed to be anended to require that each party who is
obligated to provide material or information under the Rule
exercise due diligence in identifying the material and
information to be disclosed. Because of the inportance of this
obligation, section (g) is proposed to be noved to the begi nning
of the Rule and relettered (a).

Proposed new section (i) provides that, with certain
exceptions, discovery material is not filed with the court. In
[ight of the adoption of Title 16, Chapter 1000, Access to Court
Records, proposed new section (i) is intended to elimnate
unnecessary materials in court files and reduce the anount of
material in the files for which redaction, sealing, or other
deni al of inspection would be required. The |anguage of the
section is borrowed verbatim fromthe first, third, and fourth
sentences of Rule 2-401 (d)(2). The section confornms the Rule to
current practice in many jurisdictions.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-262 to require each party to exercise due
diligence in identifying material and information to be
di sclosed, to reletter certain sections, to add | anguage to
section (b) referring to a certain statute, to clarify the
di scl osure obligation of the State’s Attorney under subsection
(b)(1), and to provide that ordinarily discovery material is not

filed with the court, as foll ows:

Rul e 4-262. DI SCOVERY I N DI STRI CT COURT

€y (a) oligations of the States—Attorney Parties

Each party obligated to provide material or information

under this Rule shall exercise due diligence to identify all of

the material and information that nust be disclosed. The

obligations of the State's Attorney under this Rule extend to
material and information in the possession or control of the
State's Attorney and staff nenbers and any others who have
participated in the investigation or evaluation of the action and
who either regularly report, or with reference to the particul ar
action have reported, to the office of the State's Attorney.

ta)r (b) Scope

Di scovery and inspection pursuant to this Rule is

available in the District Court in actions for offenses that are
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puni shabl e by inprisonment, and, except as provi ded under Code,

Crimnal Procedure Article, 811-205, shall be as foll ows:

(1) The State's Attorney shall furnish to the defendant any
mat eri al or information that—tends—tonegate—or—mtigate—the
o o . ey ot I I g I I

provided for in Rule 4-263 (b)(1), except that the State i s not

required to file a witten statenent that reasonably identifies

the material furnished.

(2) Upon request of the defendant the State's Attorney shall
permt the defendant to inspect and copy (A) any portion of a
docunent containing a statenent or containing the substance of a
statenent nmade by the defendant to a State agent that the State
intends to use at trial or at any hearing other than a
prelimnary hearing and (B) each witten report or statenment nade
by an expert whomthe State expects to call as a witness at a
hearing, other than a prelimnary hearing, or trial.

(3) Upon request of the State the defendant shall permt any
di scovery or inspection specified in subsection &%) (e)(1) of
Rul e 4-263.

Conmittee note: This Rule is not intended to limt the
constitutional requirenment of disclosure by the State. See Brady

v. State, 226 M. 422, 174 A 2d 167 (1961), aff'd, 373 U S. 83,
83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

tb) (c) Procedure

The di scovery and i nspection required or permtted by this
Rul e shall be conpleted before the hearing or trial. A request

for discovery and inspection and response need not be in witing
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and need not be filed with the court. |If a request was made
before the date of the hearing or trial and the request was
refused or denied, the court nay grant a delay or continuance in
the hearing or trial to permt the inspection or discovery.

(d) Not to be Filed Wth Court

Except as otherw se provided in these Rules or by order of

court, discovery material shall not be filed with the court. The

party generating the discovery material shall retain the origina

and shall make it avail able for inspection by any other party.

This section does not preclude the use of discovery nmaterial at

trial or as exhibits to support or oppose notions.

Source: This Rule is new.

REPORTER S NOTE

The proposed amendnents to Rule 4-262 track the proposed
amendnents to Rule 4-263, to the extent the Commttee believes
desirable in the District Court.

Section (c) of Rule 4-262 is proposed to be noved to the
begi nning of the Rule and relettered (a). The anmended | anguage
of the section tracks the | anguage of the conparabl e anendnents
to Rule 4-263, verbatim

In section (b), a reference to Code, Crimnal Procedure
Article, 811-205 is proposed to be added for the reason stated in
the Reporter’s note to Rule 4-263.

Subsection (b)(1) is proposed to be anended to clarify that
t he di scl osure obligations of Brady v. Maryland, 373 U.S. 83
(1963) apply in the District Court, as well as in circuit court.
The anmendnent requires the State’'s Attorney to furnish to the
defendant the material and information provided for in Rule 4-263
(b)(1). Due to the volume of cases in the District Court,
State’s Attorneys believe that the “witten statenent that
reasonably identifies the materials furnished,” which is included
I n the proposed anendnents to Rule 4-263, would be burdensone in
Rul e 4-262. The Committee agrees, and has expressly excl uded
this witten statenment fromthe provisions of Rule 4-262 (b)(1).
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Proposed new section (d) tracks the | anguage of new section
(i) in Rule 4-263. It is added for the reasons stated in the
Reporter’s note to that Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-342 to add a certain cross reference after

section (a), as follows:

Rul e 4-342. SENTENCI NG - PROCEDURE | N NON- CAPI TAL CASES

(a) Applicability
This Rule applies to all cases except those governed by
Rul e 4-343.
Cross reference: For procedures pertaining to collection of DNA

sanpl es froman individual convicted of a felony or a violation
of Code, Crinmnal Law Article, 886-205 or 6-206, see Code, Public

Safety Article, §2-504.

REPORTER S NOTE

By Chapter 449 (HB 240), Acts of 2005, new | anguage was
added to Code, Public Safety Article, 82-504 providing for the
collection of a DNA sanple from an individual who has been
convicted of a felony or a violation of Code, Crimnal Law
Article, 886-205 or 6-206. The sanmple nmay be collected at a
suitable location in a circuit court follow ng the inposition of
sentence. This is an alternative to the current |anguage that
provides for the DNA sanple to be collected on intake to a
correctional facility. The Rules Conmittee recomends adding a
cross reference to the statute to Rules 4-342 and 4-343.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rule 4-343 to add a certain cross reference foll ow ng

section (a) and to nmake certain stylistic changes, as foll ows:

Rul e 4-343. SENTENCI NG — PROCEDURE | N CAPI TAL CASES

(a) Applicability
This Rul e applies whenever a sentence of death is sought
under Code, Crimnal Law Article, 82-303.
Cross reference: For procedures pertaining to collection of DNA

sanples froman individual convicted of a felony, see Code,
Public Safety Article, 82-504.

(h) Formof Witten Findings and Determ nations
Except as otherw se provided in section (i) of this Rule,
the findings and determ nations shall be made in witing in the

followng form
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( CAPTI ON)
FI NDI NGS AND SENTENCI NG DETERM NATI ON

VICTIM [ Name of nurder victin

Section I
Based upon the evidence, we unaninously find that each of
the follow ng statenents marked "proven proved" has been proven
proved BEYOND A REASONABLE DOUBT and that each of those
statenents marked "not proeven proved" has not been proeven proved
BEYOND A REASONABLE DOUBT.
1. The defendant was a principal in the first degree to the

mur der .

proven not
proved proven
proved

2. The defendant engaged or enpl oyed anot her person to commt
the murder and the murder was conm tted under an agreenment or

contract for renuneration or the prom se of remuneration

proven not
proved proven
proved

3. The victimwas a | aw enforcenment officer who, while in the
performance of the officer's duties, was nmurdered by one or nore
persons, and the defendant was a principal in the second degree

who: (Ar (a) willfully, deliberately, and with preneditation
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i ntended the death of the |aw enforcenent officer; {Br (b) was a
maj or participant in the nurder; and {€- (c) was actually present

at the tinme and place of the nurder.

proven not
proved proven
proved

(If one or nore of the above are nmarked "proven proved," proceed
to Section Il. If all are marked "not proeven proved," proceed to

Section VI and enter "Inprisonnment for Life.")

Section IT
Based upon the evidence, we unaninously find that the
foll ow ng statenent, if marked "proven proved," has been proven
proved BY A PREPONDERANCE OF THE EVI DENCE or that, if marked "not
proven proved,” it has not been prevenr proved BY A PREPONDERANCE
OF THE EVI DENCE
At the tinme the nurder was conmmtted, the defendant was

mental |y retarded.

proven not
proved proven
proved

(I'f the above statenent is marked "proven proved," proceed to

Section VI and enter "lnprisonnment for Life." If it is marked
"not proeven proved," conplete Section Il1.)
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Section III
Based upon the evidence, we unaninously find that each of the
foll owi ng aggravating circunstances that is marked "proven
proved” has been preven proved BEYOND A REASONABLE DOUBT and we
unani nously find that each of the aggravating circunstances

mar ked "not proeven proved" has not been proeven proved BEYOND A
REASONABLE DOUBT.

1. The victimwas a | aw enforcenent officer who, while in the

performance of the officer's duties, was nurdered by one or nore

persons.
proven “not
proved proven
proved

2. The defendant commtted the nurder at a tine when confi ned

in a correctional facility.

proeven not
proved proven
proved

3. The defendant commtted the nmurder in furtherance of an
escape fromor an attenpt to escape fromor evade the | awful
custody, arrest, or detention of or by an officer or guard of a

correctional facility or by a |l aw enforcenent officer.

proven not
proved proven
proved

4. The victimwas taken or attenpted to be taken in the

course of a kidnapping or abduction or an attenpt to kidnap or
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abduct .

proven not
proved proven
proved

5. The victimwas a child abducted in violation of Code,

Crimnal Law Article, §3-503 (a)(1).

proven not
proved proven
proved

6. The defendant commtted the nurder under an agreenent or
contract for rermuneration or the pronise of renmuneration to

conmt the murder.

proven not
proved proven
proved

7. The defendant engaged or enpl oyed anot her person to commt
the murder and the nurder was comm tted under an agreenent or

contract for renuneration or the prom se of renuneration

proven not
proved proven
proved

8. At the tinme of the nurder, the defendant was under the

sentence of death or inprisonment for life.

proven not
proved proven
proved

9. The defendant commtted nore than one of fense of nurder in

the first degree arising out of the same incident.
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proved proven
proved

10. The defendant commtted the nmurder while committing or
attenpting to conmt a carjacking, arnmed carjacking, robbery,
under Code, Crimnal Law Article, 83-402 or 83-403, arson in the
first degree, rape in the first degree, or sexual offense in the

first degree.

proven not
proved proven
proved

(I'f one or nore of the above are nmarked "proven proved," conplete
Section IV. If all of the above are marked "not pteven proved,”
do not conplete Sections IV and V and proceed to Section VI and

enter "lnprisonnment for Life.")

Section IV

Based upon the evidence, we make the foll ow ng
determ nations as to mtigating circunstances:

1. The defendant has not previously ) (a) been found guilty
of a crinme of violence; ++) (b) entered a plea of guilty or nolo
contendere to a charge of a crime of violence; or +++) (c) been
granted probation before judgnment for a crine of violence.

(As used in the precedi ng paragraph, "crime of violence"
nmeans abduction, arson in the first degree, carjacking, arned

carj acking, escape in the first degree, kidnapping, mayhem
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mur der, robbery under Code, Crimnal Law Article, 83-402 or
83-403, rape in the first or second degree, sexual offense in the
first or second degree, mansl aughter other than involuntary

mansl aughter, an attenpt to commt any of these offenses, or the
use of a handgun in the comm ssion of a felony or another crine
of viol ence.)

(Mark only one.)

[ ] (a) W unaninously find by a preponderance of the evidence

that the above circunstance exists.

[ 1] (b) W unaninously find by a preponderance of the evidence
t hat the above circunstance does not exist.
[ ] (c) After a reasonable period of deliberation, one or
nore of us, but fewer than all 12, find by a
preponderance of the evidence that the above circunstance
exi sts.
2. The victimwas a participant in the defendant's conduct or

consented to the act which caused the victin s death.

(Mark only one.)

[ ] (a) W unaninously find by a preponderance of the evidence
t hat the above circunstance exists.
[ 1] (b) W unaninously find by a preponderance of the evidence

that the above circunstance does not exist.
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[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of

t he evidence that the above circunstance exists.

3. The defendant acted under substantial duress, dom nation,
or provocation of another person, even though not so substantial
as to constitute a conplete defense to the prosecution.

(Mark only one.)

[ ] (a) We unaninously find by a preponderance of the evidence
t hat the above circunstance exists.

[ ] (b) W unaninously find by a preponderance of the evidence
t hat the above circunstance does not exist.

[ ] (c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of

t he evidence that the above circunstance exists.

4. The nmurder was commtted while the capacity of the
defendant to appreciate the crimnality of his or her conduct or
to conformhis or her conduct to the requirenents of |aw was
substantially inpaired as a result of nmental incapacity, nental
di sorder, or enotional disturbance.

(Mark only one.)

[ ] (a) We unaninously find by a preponderance of the evidence
that the above circunstance exists.
[ ] (b) We unaninously find by a preponderance of the evidence

t hat the above circunstance does not exi st.
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[ ]

mur der .

[ ]

[ ]

[ ]

of the

[ ]

[ ]

[ ]

7.

(c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of
t he evidence that the above circunstance exists.

The defendant was of a youthful age at the tine of the

(Mark only one.)

(a) We unaninously find by a preponderance of the evidence
t hat the above circunstance exists.

(b) We unaninmously find by a preponderance of the evidence
t hat the above circunstance does not exist.

(c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of

t he evidence that the above circunstance exists.

The act of the defendant was not the sol e proxi nate cause
victims death.

(Mark only one.)

(a) We unaninously find by a preponderance of the evidence
t hat the above circunstance exists.

(b) We unaninously find by a preponderance of the evidence
t hat the above circunstance does not exist.

(c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of

t he evidence that the above circunstance exists.

It is unlikely that the defendant will engage in further

crimnal activity that would constitute a continuing threat to
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soci ety.

[ ]

[ ]

[ ]

8.

(Mark only one.)

(a) We unaninmously find by a preponderance of the evidence
t hat the above circunstance exists.

(b) We unaninously find by a preponderance of the evidence
t hat the above circunstance does not exist.

(c) After a reasonable period of deliberation, one or nore
of us, but fewer than all 12, find by a preponderance of

t he evidence that the above circunstance exists.

(a) We unaninmously find by a preponderance of the evidence

that the following additional mitigating circunstances exist:

(Use reverse side if necessary)

(b) One or nore of us, but fewer than all 12, find by a

preponder ance of the evidence that the foll ow ng additi onal

mtigating circunstances exist:

(Use reverse side if necessary)

(I'f the jury unaninously determnes in Section IV that no
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mtigating circunstances exist, do not conplete Section V.
Proceed to Section VI and enter "Death."™ If the jury or any juror
determ nes that one or nore mtigating circunstances exist,

conpl ete Section V.)

Section V

Each individual juror shall weigh the aggravating
ci rcunst ances found unani nously to exi st against any mtigating
ci rcunst ances found unani nously to exist, as well as against any
mtigating circunstance found by that individual juror to exist.

We unaninously find that the State has proven proved BY A
PREPONDERANCE OF THE EVI DENCE t hat the aggravating circunstances
mar ked "proeven proved" in Section Il outweigh the mtigating

circunstances in Section |V.

yes no

Section VI
Enter the deternination of sentence either “Inprisonnent for
Life" or “Death"” according to the follow ng instructions:
1. If all of the answers in Section | are marked "not
proven proved,"” enter "lInprisonnment for Life."
2. If the answer in Section Il is marked "proven proved,”
enter “Inprisonnment for Life."

3. If all of the answers in Section IIl are marked "not

proven proved,"” enter "lInprisonnment for Life."
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4. |f Section IV was conpleted and the jury unani nously

determ ned that no mtigating circunstance exists, enter "Death."

5. If Section V was conpleted and narked "no," enter
“Inprisonment for Life."
6. If Section V was conpl eted and marked "yes," enter

"Death."

We unani nously determ ne the sentence to be

Section VII
If "Inprisonment for Life" is entered in Section VI, answer
the foll ow ng question:
Based upon the evidence, does the jury unani nously determ ne
that the sentence of inprisonment for life previously entered

shall be wi thout the possibility of parole?

yes no
For enman Juror 7
Juror 2 Juror 8
Juror 3 Juror 9
Juror 4 Juror 10
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Juror 5 Juror 11

Juror 6 Juror 12

or,

JUDGE

REPORTER S NOTE

See the Reporter’s Note to Rule 4-342 concerning the
proposed cross reference foll owm ng section (a).

The substitution of the word “proved” for “proven” and the
relettering of certain portions of the Formare stylistic, only.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 400 - POST CONVI CTI ON PROCEDURE

AMEND Rul e 4-406 by adding a certain cross reference after

section (c), as follows:

Rul e 4-406. HEARI NG

(a) Wen Required
A hearing shall be held pronptly on a petition under the
Uni f orm Post Convi ction Procedure Act unless the parties
stipulate that the facts stated in the petition are true and that
the facts and applicable law justify the granting of relief. If
a defendant requests that the court reopen a post conviction
proceedi ng that was previously concluded, the court shal
determ ne whether a hearing will be held, but it nmay not reopen
the proceeding or grant the relief requested wi thout a hearing
unl ess the parties stipulate that the facts stated in the
petition are true and that the facts and applicable |law justify
the granting of relief.
Cross reference: For tinme requirenents applicable to hearings in
death penalty cases, see Code, Crimnal Procedure Article,
87-204.
(b) Judge
The hearing shall not be held by the judge who presided at

trial except with the consent of the petitioner.
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(c) Evidence
Evi dence may be presented by affidavit, deposition, oral
testinmony, or in any other formas the court finds conveni ent and
just. In the interest of justice, the court nay decline to
require strict application of the rules in Title 5, except those
relating to the conpetency of w tnesses.
Cross reference: For procedures concerning DNA testing and

preservation of DNA evidence in post conviction cases, see Code,
Crinmnal Procedure Article, 88-201.

(d) Presence of Petitioner
The petitioner has the right to be present at any hearing
on the petition.

Cross reference: For post conviction procedure, right to counsel
and hearing, see Code, Crimnal Procedure Article, 887-101 -
7-108 and 887-201 - 7-204; victimnotification, Crimnal
Procedure Article, 811-104.

Source: This Rule is derived as foll ows:
Section (a) is new.
Section (b) is derived fromformer Rule BK44 c.
Section (c) is derived fromforner Rule BK44 d.
Section (d) is derived fromformer Rule BK44 e.

REPORTER S NOTE

Code, Crimnal Procedure Article, 88-201 provides for DNA
testing and for preservation of scientific identification
evi dence that the State has reason to know contains DNA materi al
in post conviction cases. The Rules Committee reconmends addi ng
a cross reference after section (c) of Rule 4-406 to draw
attention to the statute.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 800 - HEARSAY

AMEND Rul e 5-802.1 to clarify subsection (a)(2), as follows:

Rul e 5-802.1. HEARSAY EXCEPTI ONS - PRI OR STATEMENTS BY

W TNESSES

The foll ow ng statenents previously nade by a wi tness who
testifies at the trial or hearing and who is subject to
cross-exam nati on concerning the statenent are not excluded by
the hearsay rule:

(a) A statenent that is inconsistent with the declarant's
testinmony, if the statenment was (1) given under oath subject to
the penalty of perjury at a trial, hearing, or other proceeding
or in a deposition; (2) reduced to witing and was signed by the
declarant; or (3) recorded in substantially verbatimfashion by
st enographi c or el ectroni c neans contenporaneously with the

maki ng of the statenent;

REPORTER S NOTE

The proposed anendnent to Rule 5-802.1 (a)(2) makes cl ear
t hat al t hough the subsection requires that the witing nmust have
been signed by the declarant, there is no requirenent that the
decl arant be the person who reduced the statenent to witing.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 800 - HEARSAY

AMEND Rul e 5-804 to delete current subsection (b)(5) and to
provi de that under certain circunstances certain statenments of a
decl arant whose unavailability was procured through w ongdoi ng
that a party engaged in, directed, or conspired to commit are not

excl uded by the hearsay rule, as foll ows:

Rul e 5-804. HEARSAY EXCEPTI ONS; DECLARANT UNAVAI LABLE

(a) Definition of Unavailability
"Unavailability as a witness" includes situations in which
t he decl arant:

(1) is exenpted by ruling of the court on the ground of
privilege fromtestifying concerning the subject matter of the
decl arant's statenent;

(2) refuses to testify concerning the subject matter of the
decl arant's statenment despite an order of the court to do so;

(3) testifies to a lack of nenory of the subject matter of
t he declarant's statenent;

(4) is unable to be present or to testify at the hearing
because of death or then existing physical or nmental illness or
infirmty; or

(5) is absent fromthe hearing and the proponent of the

statenent has been unable to procure the declarant's attendance
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(or in the case of a hearsay exception under subsection (b)(2),
(3), or (4) of this Rule, the declarant's attendance or
testinmony) by process or other reasonabl e neans.

A statenment will not qualify under section (b) of this Rule
if the unavailability is due to the procurenent or w ongdoi ng of
t he proponent of the statenent for the purpose of preventing the
witness fromattending or testifying.

(b) Hearsay Exceptions
The follow ng are not excluded by the hearsay rule if the
declarant is unavail able as a w tness:
(1) Fornmer Testinony
Testinony given as a witness in any action or proceedi ng
or in a deposition taken in conpliance with law in the course of
any action or proceeding, if the party against whomthe testinony
is now offered, or, in a civil action or proceeding, a
predecessor in interest, had an opportunity and simlar notive to
devel op the testinmony by direct, cross, or redirect exam nation.
(2) Statenment Under Belief of Inpending Death
In a prosecution for an offense based upon an unl awf ul
hom ci de, attenpted hom cide, or assault with intent to conmt a
hom cide or in any civil action, a statenment nmade by a decl arant,
whil e believing that the declarant's death was inmm nent,
concerning the cause or circunstances of what the decl arant
believed to be his or her inpending death.
(3) Statenent Against Interest

A statenment which was at the tinme of its naking so
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contrary to the declarant's pecuniary or proprietary interest, so
tended to subject the declarant to civil or crimnal liability,
or so tended to render invalid a claimby the decl arant agai nst
anot her, that a reasonable person in the declarant's position
woul d not have nade the statenment unless the person believed it
to be true. A statenent tending to expose the declarant to
crimnal liability and offered to excul pate the accused is not
adm ssi bl e unl ess corroborating circunstances clearly indicate
the trustworthiness of the statenent.

(4) Statenent of Personal or Famly History

(A) A statenment concerning the declarant's own birth
adoption; marriage; divorce; legitimcy; ancestry; relationship
by bl ood, adoption, or marriage; or other simlar fact of
personal or famly history, even though the declarant had no
nmeans of acquiring personal know edge of the matter stated.

(B) A statenent concerning the death of, or any of the
facts listed in subsection (4)(A) about another person, if the
declarant was related to the other person by bl ood, adoption, or
marriage or was so intimtely associated with the other person's
famly as to be likely to have accurate informati on concerning

the matter decl ared.

(5) ©+her—Exeept+ons Wtness Unavail abl e Because of Party’'s

W ongdoi ng
(A) Civil Actions




address—of—+thedeeltarant— |n civil actions in which a witness is

unavai |l abl e because of a party’'s wongdoing, a statenment that (i)

was (a) given under oath subject to the penalty of perjury at a

trial, hearing, or other proceeding or in a deposition; (b)

reduced to witing and was signed by the declarant; or (c)

recorded in substantially verbatimfashi on by stenographic or

el ectroni c neans cont enporaneously with the maki ng of the

statenent, and (ii) is offered against a party who has engaged

in, directed, or conspired to conmt wongdoing that was i ntended

to, and did, procure the unavailability of the declarant as a

Wi tness, provided however the statenent nmay not be admitted

unl ess, as soon as practicable after the proponent of the
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statenent learns that the declarant will be unavail able, the

proponent nmakes known to the adverse party the intention to offer

the statenent and the particulars of it.

Committee note: A “party” referred to in subsection (b)(5)(A)
al so includes an agent of the governnent.

(B) Crimnal Causes

In crimnal causes in which a witness i s unavail abl e

because of a party’'s wongdoing, adm ssion of the witness’s

statenent under this exception is governed by Code, Courts

Article, 810-901.

Conmittee note: Subsection (b)(5) of this Rule does not affect
the | aw of spoliation, “quilty knowl edge,” or unexplained failure
to produce a witness to whom one has superior access. See
Washington v. State, 293 MI. 465, 468 n. 1 (1982): Breeding v.
State. 220 M. 193, 197 (1959): Shpak v. Schertle, 97 M. App.
207, 222-27 (1993): Mever v. McDonnell, 40 Md. App. 524, 533,
(1978), rev'd on other grounds, 301 MI. 426 (1984): Larsen v.
Romeo, 254 MJ. 220, 228 (1969): Hoverter v. Director of Patuxent
Inst., 231 M. 608, 609 (1963):; and DiLeo v. Nugent, 88 M. App.
59, 69-72 (1991). The hearsay exception set forth in subsection
(b)(5)(B) is not available in crininal causes other than those
listed in Code, Crimnal Procedure Article, 810-901 (a).

Cross reference: See—GCoemmtteenote+o For the residual hearsay
exception applicable regardless of the availability of the
declarant, see Rule 5-803 (b)(24).

Source: This Rule is derived fromF. R Ev. 804.

REPORTER S NOTE

Subsequent to the Rules Commttee’s approval of proposed
changes to Rule 5-804 as a response to problens of wtness
intimdation, the | egislature enacted Chapter 446 (Senate Bil
188), Acts of 2005, to deal with the same problem The Commttee
reconsi dered Rule 5-804 with the goal of conforming it to Code,
Courts Article, 810-901, added by the recent |egislation.

Because Senate Bill 188 applies only to certain crim nal
proceedi ngs, the Comm ttee recomends reorgani zi ng proposed new
subsection (b)(5) by dividing it into two parts, one pertaining
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to civil actions, one pertaining to crimnal causes. The latter
woul d sinply refer to the new statute.

As originally approved by the Commttee, proposed new
subsection (b)(5)(A) contained the phrase, “engaged or acqui esced
in wongdoing.” This phrase was taken fromFed. R Ev. 804
(b)(6). On reconsideration of the Rul e subsequent to the
enact nent of Chapter 446, the Conmmittee concluded that the
| anguage of the new statute is preferable to the federal
| anguage. Thus, the phrase “engaged in, directed, or conspired
to commt wongdoing” is used in subsection (b)(5)(A).

Current subsection (b)(5) in Rule 5-804, containing the
resi dual exception in the Rule, is proposed to be deleted. No
substantive change is intended. Rather, the Conmittee believes
t hat any evidence that is adm ssible under current Rule 5-804
(b) (5) would be adnissible under Rule 5-803 (b)(24), which is
br oader because the availability of the declarant is imuateri al
under that Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE
CHAPTER 800 - HEARSAY

AMEND Rul e 5-803 to conformto the proposed del eti on of

current subsection (b)(5) of Rule 5-804, as follows:

Rul e 5-803. HEARSAY EXCEPTI ONS: UNAVAI LABI LI TY OF DECLARANT NOT

REQUI RED

The follow ng are not excluded by the hearsay rule, even

t hough the declarant is avail able as a w tness:

(24) O her Exceptions

Under exceptional circunstances, the follow ng are not

excl uded by the hearsay rul e;—even—though—the—deetarant—s
avattable—as—a—wtness: A statenment not specifically covered by

any of the feregoing hearsay exceptions listed in this Rule or in

Rul e 5-804, but having equival ent circunstantial guarantees of

trustworthiness, if the court determnes that (A) the statenent
Is offered as evidence of a material fact; (B) the statenent is
nore probative on the point for which it is offered than any

ot her evi dence which the proponent can procure through reasonabl e
efforts; and (C) the general purposes of these rules and the
interests of justice will best be served by adm ssion of the
statenent into evidence. A statenent nmay not be admitted under

this exception unless the proponent of it nmakes known to the
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adverse party, sufficiently in advance of the trial or hearing to
provi de the adverse party with a fair opportunity to prepare to
neet it, the intention to offer the statement and the particul ars

of it, including the nane and address of the declarant.

Comm ttee note: The residual exeepti+oens exception provided by
Rul e 5-803 (b) (24) andRute5-8064(b){5—do does not contenplate

an unfettered exercise of judicial discretion, but they—de it
does provide for treating new and presently unanti ci pated
situations which denonstrate a trustworthiness within the spirit
of the specifically stated exceptions. Wthin this framework,
roomis left for growh and devel opnent of the | aw of evidence in
t he hearsay area, consistently with the broad purposes expressed
in Rule 5-102.

It is intended that the residual hearsay exeept+ons
exception will be used very rarely, and only in exceptional
circunstances. The Commttee does not intend to establish a
broad license for trial judges to admt hearsay statenents that
do not fall within one of the other exceptions contained in Rules
5-803 and 5-804 (b). The residual exeeﬁ%reﬁs—aﬁe exception is
not meant to authorize major judicial revisions of the hearsay
rule, including its present exceptions. Such mjor revisions are
best acconplished by anmendnents to the Rule itself. It is
i ntended that in any case in which evidence is sought to be
adm tted under these—subseet+ons this subsection, the trial judge
wi |l exercise no |less care, reflection, and caution than the
courts did under the conmon law in establishing the
now r ecogni zed exceptions to the hearsay rule.

REPORTER S NOTE

The proposed anmendnents to Rule 5-803 conformthe Rule to
t he proposed del etion of current subsection (b)(5) of Rule 5-804,
whi ch contains the residual exception in that Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 900 - AUTHENTI CATI ON AND | DENTI FI CATI ON

AMEND Rul e 5-902 to nove the text of current section (b)
into section (a), to require the proponent of business records
proposed to be authenticated pursuant to new section (b) to
give a certain notice to the adverse party and nake certain
materials available to the adverse party, to require that an
objection to authentication pursuant to section (b) nust be filed
no later than five days after service of the proponent’s notice,
to add a certain formto section (b), to add a certain Conmttee
note follow ng section (b), and to correct certain statutory

references, as foll ows:

Rul e 5-902. SELF- AUTHENTI CATI ON

(a) Generally

As used in this Rule, "certifies," "certificate," or

"certification" neans, with respect to a donestic record or

public docunent, a witten declaration under oath subject to the

penalty of perjury and, with respect to a foreign record or

public docunent, a witten declaration signed in a foreign

country which, if falsely nade, would subject the naker to

crimnal penalty under the laws of that country. The certificate

relating to a foreign record or public docunent nust be

acconpanied by a final certification as to the genui neness of the
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signature and official position (1) of the individual executing

the certificate or (2) of any foreign official who certifies the

genui neness of signature and official position of the executing

individual or is the last in a chain of certificates that

collectively certify the genui neness of signature and offici al

position of the executing individual. A final certificate may be

made by a secretary of an enbassy or | eqgation, consul general,

consul, vice consul, or consular agent of the United States, or a

di pl omatic or consular official of the foreign country who is

assigned or accredited to the United States.

Except as otherw se provided by statute, extrinsic evidence
of authenticity as a condition precedent to adm ssibility is not
required with respect to the foll ow ng:

(1) Domestic Public Docunments Under Seal
A docunent bearing a seal purporting to be that of the
United States, or of any state, district, conmonwealth,
territory, or insular possession thereof, or the Panama Canal
Zone, or the trust territory of the Pacific Islands, or of a
political subdivision, departnent, officer, or agency thereof,
and a signature purporting to be an attestation or execution.
(2) Donestic Public Docunents Not Under Seal
A docunent purporting to bear the signature in the
official capacity of an officer or enployee of any entity
i ncluded in subsection (a)(1) of this Rule, having no seal, if a
public officer having a seal and having official duties in the

district or political subdivision of the officer or enployee
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certifies under seal that the signer has the official capacity
and that the signature is genuine.
(3) Foreign Public Docunents
A docunent purporting to be executed or attested in an
official capacity by a person authorized by the laws of a foreign
country to make the execution or attestation and acconpani ed by a
final certification. |If reasonable opportunity has been given to
all parties to investigate the authenticity and accuracy of
of ficial docunents, the court may, for good cause shown, order
that they be treated as presunptively authentic w thout final
certification or permt themto be evidenced by an attested
summary with or without final certification
(4) Certified Copies of Public Records
A copy of an official record or report or entry therein,
or of a docunent authorized by law to be recorded or filed and
actually recorded or filed in a public office, including data
conpilations, certified as correct by the custodian or other
person aut horized to make the certification, by certificate
conplying with this Rule or conplying with any applicable statute
or these rules.
(5) Oficial Publications
Books, panphlets, or other publications purporting to be
i ssued or authorized by a public agency.
(6) Newspapers and Periodicals
Printed materials purporting to be newspapers or

peri odi cal s.
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(7) Trade Inscriptions and the Like
| nscri ptions, signs, tags, or |abels purporting to have
been affixed in the course of business and indicating ownership,
control, or origin.
(8) Acknow edged Docunents
Docunent s acconpani ed by a certificate of acknow edgnent
executed in the manner provided by |aw by a notary public or
ot her officer authorized by |law to take acknow edgnents.
(9) Commercial Paper and Rel ated Docunents
To the extent provided by applicable comercial |aw,
commerci al paper, signatures thereon, and rel ated docunents.

Cross reference: See, e.g., Code, Commercial Law Article,
881- 202, 3-36+ 3-308, and 3516 3-505.

(10) Presunptions under Statutes or Treaties
Any signature, docunent, or other matter declared by

applicable statute or treaty to be presunptively genui ne or

aut henti c.




o . " " I I o o
opportunity to challenge tt.

12y (11) Itens as to Wiich Required Objections Not Made

Unl ess justice otherw se requires, any itemas to which,

by statute, rule, or court order, a witten objection as to
authenticity is required to be made before trial, and an
obj ection was not nade in conformance with the statute, rule, or
or der.
Commttee note: As used in this Rule "docunent” is a generic

term It includes public records enconpassed by Code, Courts
Article, 810-204.
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(b) Certified Records of Reqularly Conducted Business Activity

(1) Procedure

Testinmony of authenticity as a condition precedent to

adm ssibility is not required as to the original or a duplicate

of a record of reqularly conducted business activity, within the

scope of Rule 5-803 (b)(6) that has been certified pursuant to

subsection (b)(2) of this Rule, provided that at | east ten days

prior to the commencenent of the proceeding in which the record

will be offered into evidence, (A) the proponent (i) notifies the

adverse party of the proponent’s intention to authenticate the

record under this subsection and (ii) makes a copy of the

certificate and record available to the adverse party and (B) the

adverse party has not filed within five days after service of the

proponent’s notice witten objection on the ground that the

sources of infornmation or the nethod or circunstances of
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preparation indicate | ack of trustworthiness.

Conmmittee note: An objection to self-authentication under
subsection (b)(1) of this Rule made in advance of trial does not

constitute a waiver of any other ground that may be asserted as
to admi ssibility at trial.

(2) Formof Certificate

For purposes of subsection (b)(1) of this Rule, the

original or duplicate of the business record shall be certified

in substantially the follow ng form

Certification of Custodian of Records or Oher

Qualified Individual

| ., _do hereby certify that:

(1) | amthe Custodi an of Records of or am otherw se

qualified to adm nister the records for

(identify the organi zation that

mai ntains the records), and

(2) The attached records

(a) are true and correct copies of records that were

made at or near the tine of the occurrence of the matters set

forth, by or fromthe information transnmtted by, a person with

know edge of these matters; and

(b) were kept in the course of the requl ated conduct ed

activity; and

(c) were made and kept by the reqularly conducted

busi ness activity as a reqular practice.

| declare under penalty of perjury that the foregoing is
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true and correct.

Signature and Title

Dat e

Source: This Rule is in part derived fromF. R Ev. 902 and in
part new.

REPORTER S NOTE

The proposed anmendnents to Rule 5-902 require the proponent
of a business record that the proponent intends to authenticate
pursuant to section (b), Certified Records of Regularly Conducted
Busi ness Activity, to notify the adverse party of that intention
at least ten days prior to the proceeding at which the record
will be offered into evidence. A formfor certification by the
custodi an of the record, which is based on a formused in the
United States District Court for the District of Maryland, is
i ncluded in subsection (b)(2). The anmendnment requires that a
copy of the certificate and record be nade available to the
adverse party. The adverse party has five days after service of
t he proponent’s notice to file an objection to adm ssibility on
t he ground that the sources of information or the circunstances
of preparation of the record |ack trustworthiness. A Conmittee
note nmakes clear that other grounds as to admi ssibility that may
be made at trial are not waived.

A proposed anmendrment to the cross reference foll ow ng
subsection (a)(9) corrects two obsolete statutory references.

As a matter of style, the text of current section (b),
Definitions, is noved to section (a).
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT
CHAPTER 200 - JUDI Cl AL REVI EW OF ADM NI STRATI VE

AGENCY DECI SI ONS

ADD new Rule 7-211, as foll ows:

Rule 7-211. REQUEST FOR | MPLEADER OF THE SUBSEQUENT | NJURY
FUND

(a) GCenerally
If a party files a request for inpleader of the Subsequent
I njury Fund nore than 60 days before trial, the court shall grant
the request. If a party files a request for inpleader within the
60-day period before trial, the court shall determ ne whet her
there is good cause to grant the request.
(b) Order Ganting Request for |npleader
I f the court grants a request for inpleader, the court
shal | suspend further proceedings and renand the case to the
Wor kers’ Conpensati on Comni ssi on.
(c) Information To Be Provided to the Subsequent |njury Fund
Wthin 10 days after the date of an order granting a
request for inpleader, the inpleading party shall provide to the
Subsequent Injury Fund and all other parties:
(1) a copy of the original claim any anendnents, each issue

previously filed, and any award or order entered by the
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Comm ssion on the claim

(2) identification, by claimnunber if available, of prior
awards or settlenents to the claimant for permanent disability
made or approved by the Comm ssion, by a conparabl e comm ssion of
anot her state as defined in Code, Labor and Enpl oynent Article,
81-101;

(3) all relevant nedical evidence relied on to inplead the
Subsequent | njury Fund; and

(4) a certification that a copy of the request for inpleader
and all required informati on and docunents have been nailed to
t he Subsequent Injury Fund and all other parties.
Cross reference: COVAR 14.09.01. 13.

Source: This Rule is new.

REPORTER S NOTE

In Carey v. Chessie Computer Services, Inc., 369 Ml. 741
(2002), the Court noted that there is no express procedure in
Title 7, Chapter 200 or el sewhere in the Rules that provides for
| npl eadi ng the Subsequent Injury Fund (“SIF’) in a Wrkers’
Compensation action pending in a circuit court. Chapter 276 (HB
122), Acts of 2003 nodified Code, Labor and Enpl oynent Article,
8§9-807 by addi ng a good cause show ng before proceedings are
suspended and remanded to the Wbrkers’ Conpensati on Conmm ssion
when the SIF is inpleaded | ess than 60 days before a trial in a
circuit court or hearing in the Court of Special Appeals. The
addition of Rule 7-211 and subsection (d)(3) of Rule 8-604 will
provide a procedure for inpleading the SIF that conforns to the
statutory changes and uses | anguage based on the correspondi ng
COMAR provision in section (c) of Rule 7-211 and subsection
(d)(3)(C) of Rule 8-604 to describe the inpleading requirenents.
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MARYLAND RULES OF PROCEDURE
TI TLE 8 - APPELLATE REVI EWIN THE COURT OF APPEALS
AND COURT OF SPECI AL APPEALS
CHAPTER 600 - DI SPOsSI TI ON

AMEND Rul e 8-604 by adding a new subsection (d)(3) pertaining
to requests for inpleading the Subsequent Injury Fund in an appeal

froma Wrkers’ Conpensation Conm ssion, as foll ows:

Rul e 8-604. DI SPOSI TI ON

(a) GCenerally
As to each party to an appeal, the Court shall dispose of
an appeal in one of the foll ow ng ways:
(1) dism ss the appeal pursuant to Rule 8-602;
(2) affirmthe judgnent;
(3) vacate or reverse the judgnent;
(4) nodify the judgnent;
(5) remand the action to a | ower court in accordance with
section (d) of this Rule; or
(6) an appropriate conbination of the above.
(b) Affirmance in Part and Reversal, Modification, or Remand
in Part
| f the Court concludes that error affects a severable part
of the action, the Court, as to that severable part, nay reverse
or nodify the judgnent or remand the action to a |lower court for
further proceedings and, as to the other parts, affirmthe
j udgnent .

(c) Correctible Error
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(1) Matters of Form
A judgnment will not be reversed on grounds of formif
the Court concludes that there is sufficient substance to enable
the Court to proceed. For that purpose, the appellate court shal
permt any entry to be nade by either party during the pendency
of the appeal that m ght have been nade by that party in the
| omer court after verdict by the jury or decision by the court.
(2) Excessive Anmount of Judgnent
A judgnment will not be reversed because it is for a
| arger amount than clainmed in the conplaint if the plaintiff
files in the appellate court a rel ease of the excess.
(3) Modified Judgnent
For purposes of inplenmenting subsections (1) and (2),
the Court may nodify the judgnent.
(d) Remand
(1) Generally
| f the Court concludes that the substantial nerits of a
case will not be determ ned by affirm ng, reversing or nodifying
the judgnent, or that justice will be served by permtting
further proceedings, the Court nmay remand the case to a | ower
court. In the order remanding a case, the appellate court shal
state the purpose for the remand. The order of remand and the
opi ni on upon which the order is based are conclusive as to the
poi nts decided. Upon remand, the |ower court shall conduct any
further proceedi ngs necessary to determ ne the action in
accordance with the opinion and order of the appellate court.

Committee note: This Rule is not intended to change existing
case law regarding limted remands in crimnal cases; see Gill v.
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State, 265 Md. 350 (1972); wiener v. State, 290 M. 425 (1981);
Reid v. State, 305 Md. 9 (1985).

(2) Crimnal Case
In a crimnal case, if the appellate court reverses the
judgment for error in the sentence or sentencing proceeding, the
Court shall remand the case for resentencing.

(3) Request for |Inpleader of the Subsequent Injury Fund in an

Appeal from a Wrkers' Conpensati on Conmni ssion Deci Sion

(A Cenerally

If a party files a request for inpleader of the

Subsequent I njury Fund nore than 60 days before trial, the Court

shall grant the request. If a party files a request for

i npl eader within the 60-day period before trial, the Court shal

deternine whether there is good cause to grant the request.

(B) Oder Ganting Request for |npleader

If the Court grants a request for inpleader, the Court

shal |l suspend further proceedi ngs and remand the case to the

Wor kers’ Conpensation Conmission for further proceedings.

(O Information To Be Provided to the Subsequent |njury

Fund and Parti es

Wthin 10 days after the date of an order granting a

request for inpleader, the inpleading party shall provide to the

Subsequent I njury Fund and all other parties:

(i) a copy of the original claim any anendnents, each

issue previously filed, and any award or order entered by the

Conmi ssion on the claim

(ii) identification, by claimnunber if available, of prior
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awards or settlenents to the claimant for pernmanent disability

made or approved by the Conmi ssion, by a conparable commi ssi on of

anot her state as defined in Code, Labor and Enmpl oynent Article,
81-101;

(iii) all relevant nedical evidence relied on to inpl ead

t he Subsequent | njury Fund; and

(iv) a certification that a copy of the request for

i npl eader and all required infornati on and docunents have been

mai |l ed to the Subsequent Injury Fund and all other parties.

Cross reference: COVAR 14.09.01.13.

(e) Entry of Judgnent
In reversing or nodifying a judgnent in whole or in part,
the Court may enter an appropriate judgnent directly or may order
the [ ower court to do so

Source: This Rule is derived as foll ows:
Section (a) is derived fromfornmer Rules 1070 and 870.
Section (b) is derived fromformer Rules 1072 and 872.
Section (c) is derived fromfornmer Rules 1073 and 873.
Section (d) is in part derived fromfornmer Rules 1071 and 871
and in part new.
Section (e) is derived fromfornmer Rules 1075 and 875.

REPORTER' S NOTE

See the Reporter’s note to Rule 7-211
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVIEW I N Cl RCU T COURT

CHAPTER 400 - ADM NI STRATI VE MANDAMJS

ADD new Rul e 7-401, as foll ows:

Rul e 7-401. GENERAL PROVI SI ONS

(a) Applicability
The rules in this Chapter govern actions for judicial
review of a quasi-judicial order or action of an adm nistrative
agency where review is not expressly authorized by |aw
Conmittee note: A wit of mandanus is an appropriate remedy for
review of a quasi-judicial order or action of an administrative
agency only when no other right of appeal is provided by state or
| ocal law. See Heaps v. Cobb, 185 Md. 372 (1945). Odinarily,
adm nistrative finality is required, but see Prince George’s
County v. Blumberg, 288 M, 275 (1980) and Holiday Spas v.
Montgomery County, 315 Md. 390 (1989).
Cross reference: For judicial review of an order or action of an
adm ni strative agency where judicial review is authorized by
statute, see Title 7, Chapter 200 of these Rul es.
(b) Definition
As used in this Chapter, “admnistrative agency” nmeans any
agency, board, departnent, district, comm ssion, authority,
Conmi ssioner, official, or other unit of the State or of a
political subdivision of the State.

Commttee note: This Rule does not apply to wits of mandanmus in
aid of appellate jurisdiction.

Source: This Rule is new.
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REPORTER S NOTE

Proposed new Title 7, Chapter 400 governs actions for review
of quasi-judicial actions of adm nistrative agencies where review
is not expressly authorized by | aw.

Rule 7-401 is patterned after Rule 7-201, with the necessary
di stinctions.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT
CHAPTER 400 - ADM NI STRATI VE MANDAMJS

ADD new Rul e 7-402, as foll ows:

Rul e 7-402. PROCEDURES

(a) Conplaint and Response
An action for a wit of adm nistrative nandanus is
commenced by the filing of a conplaint, the form contents, and
timng of which shall conply with Rules 7-202 and 7-203. A
response to the filing of the conplaint shall conmply with the
provi sions of Rule 7-204.
(b) sStay
The filing of the conplaint does not stay the order or
action of the admnistrative agency. The court may grant a stay
in accordance with the provisions of Rule 7-205.
(c) Discovery
The court nmay permt discovery, in accordance with the
provisions of Title 2, Chapter 400, that the court finds to be
appropriate, but only in cases where the party challenging the
agency action nakes a strong showi ng of the existence of fraud or
extrene circunstances that occurred outside the scope of the
adm nistrative record, and a remand to the agency is not a viable

al ternative.
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(d) Record
If a record exists, the record shall be filed in
accordance with the provisions of Rule 7-206. |If no record
exi sts, the agency shall provide (1) a verified response that
fully sets forth the grounds for its decision and (2) any witten
mat eri al s supporting the decision. The court may remand the
matter to the agency for further supplenentation of materials
supporting the decision.
(e) Menoranda
Menoranda shall be filed in accordance with the provisions
of Rule 7-207.
(f) Hearing
The court may hold a hearing. |If a hearing is held,
addi tional evidence in support of or against the agency’s

decision is not allowed unless pernmitted by |aw

Source: This Rule is new.

REPORTER' S NOTE

Rul e 7-402 incorporates nmany of the procedures of Title 7,
Chapter 200, with the addition of section (c), Discovery, which
i s based upon Montgomery County v. Stevens, 337 Ml. 471 (1995).
Section (c) provides that discovery is available only upon a
showi ng of fraud or extreme circunstances which occurred outside
the scope of the administrative record, and if a remand to the
agency is not a viable alternative.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT

CHAPTER 400 - ADM NI STRATI VE MANDAMJS

ADD new Rul e 7-403, as foll ows:

Rul e 7-403. DI SPCSI TI ON

The court may issue an order denying the wit of mandanus,
or may issue the wit (1) remanding the case for further
proceedi ngs, or (2) reversing or nodifying the decision if any
substantial right of the plaintiff may have been prejudi ced
because a finding, conclusion, or decision of the agency:

(A) is unconstitutional,

(B) exceeds the statutory authority or jurisdiction of the
agency,

(C results froman unl awful procedure,

(D) is affected by any error of |aw,

(E) is unsupported by conpetent, material, and substanti al

evidence in light of the entire record as subm tted,
(F) is arbitrary or capricious, or

(G is an abuse of its discretion.

Source: This Rule is new

-127-



REPORTER S NOTE

Rule 7-403 is patterned after Rule 7-209. The proposed Rul e
provi des for the issuance of a wit of mandamus in place of the
order issued pursuant to Rule 7-209. The | anguage in subsections
(A) through (F) is taken fromthe Adm nistrative Procedure Act,
State Government Article, 810-222 (h). The | anguage of
subsection (G, adding abuse of discretion to the list of grounds
for issuing the wit in judicial review of agency decisions, is
taken fromthe concurring opinion by the Honorable G enn T.
Harrell, Jr. in MTA v. King, 369 Ml. 274 (2002).
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT

CHAPTER 200 - JUDI Cl AL REVI EW OF ADM NI STRATI VE AGENCY DECI SI ONS

AVEND Rule 7-208 to add a certain cross reference, as

foll ows:

Rul e 7-208. HEARI NG

(a) GCenerally
Unless a hearing is waived in witing by the parties, the
court shall hold a hearing.
(b) Scheduling
Upon the filing of the record pursuant to Rule 7-206, a
date shall be set for the hearing on the nerits. Unless
ot herwi se ordered by the court or required by |law, the hearing
shall be no earlier than 90 days fromthe date the record was
filed.
(c) Additional Evidence
Addi tional evidence in support of or against the agency's
decision is not allowed unless permtted by |aw
Cross reference: Were aright to a jury trial exists, see Rule

2-325 (d). See Montgomery County v. Stevens, 337 MI. 471 (1995)
concerning the availability of prehearing discovery.

Source: This Rule is in part derived fromformer Rules B10 and
B1l and in part new.
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REPORTER S NOTE

Wth the proposed addition of new Rule 7-402 (c), concerning
di scovery in actions for judicial review of a quasi-judicial
order or action of an adm nistrative agency where review i s not
aut horized by statute or local law, the Rules Conmmttee
recommends that a cross reference to Montgomery County v.
Stevens, 337 MI. 471 (1995) be added to the Rules in Title 7,
Chapter 200.
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MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT
CHAPTER 300 - CERTI ORAR

AMEND Rul e 7-301 to change certain termnology, to limt the
applicability of the Rule to review of certain actions of the
District Court or the Orphans’ Court, to nodify service and
notice procedures, and to elimnate reference to a certain “show

cause” order, as foll ows:

Rule 7-301. CERTIORARI IN THE CIRCU T COURT

(a) Applicability; Definitions
This Rul e governs applications in the circuit court for a
wit of certiorari. As used in this Rule, “defendant™
“respondent” neans the person—or—body District Court or the

O phans’ Court whose acts are sought to be reviewed. As used in

this Rule, “party” neans any party to a proceeding in the

District Court or O phans’ Court other than the petitioner or

petitioners in the circuit court.

(b) Petition
An application for a wit of certiorari shall be by
petition filed in the circuit court for the county where the acts
sought to be reviewed take, have taken, or would take effect. and

The petition shall nane as defendant respondent the persen—ofr

bedy court whose acts are sought to be reviewed and the nanes and
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addresses of all known parties in the proceeding with respect to

which the review by the circuit court is sought. The petition

shal |l be under oath and shall eentatrr state (1) a—deseription the
nane of the defendant respondent, and—of (2) the matter sought to

be reviewed, 2y (3) astatement—of the interest of the ptatnt+i+
petitioner in the matter, and 3) (4) a—staterent—of the facts

relied on to show that the defendant respondent | acked

jurisdiction or commtted unconstitutional acts reviewabl e by
wit of certiorari.
(c) Action on Petition; Bond
Upon the filing of a petition, the court shall (1) issue

an order requiring the defendant respondent to file a response by

a specified date stated—+nthe—order show ng cause why the wit
shoul d not issue, (2) issue a wit of certiorari to the defendant

respondent, requiring the production by a specified date of al

records of the defendant respondent in the natter by a date

stated in the wit, or (3) dismss the petition if the court
deternm nes fromthe petition that it lacks jurisdiction. Before
issuing a wit of certiorari, the court nmay require the ptarnt+
petitioner to file a bond conditioned on the paynent to any
person of any danmages sustai ned because of the issuance of the
wit if the court ultimtely determnes that the wit should not
have i ssued.
Cross reference: Title 1, Chapter 400.
(d) Service and Notice
. oy tion I et I .
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gtven—to—any—other—persen— Upon filing the petition, the

petitioner shall deliver to the clerk one additional copy of the

petition for the respondent and one additional copy for each

party. The petitioner also shall notify the other parties in

conformty with Rule 1-351 (b). The clerk shall pronptly mail a

copy of the petition to the clerk of the respondent and to each

party, together with a notice stating:

(1) the date the petition was fil ed;

(2) the nane of the court in which the petition was fil ed;

(3) the civil action nunber assigned to the petition; and

(4) that if the respondent or a party opposes the petition,

the respondent or party shall file a response within 30 days

after the date the notice was mailed or, if the court has

shortened or extended the tinme for filing a response, within such

other tine stated in the notice. The clerk also shall mail a

copy of the notice to each petitioner.

(e) Hearing

(1) If No Response is Filed

If no response to the petitionis filed within the tine

allowed, the court may issue the wit w thout a hearing.
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4 (2) Vhen—Show Catuse—order—tssued |f a Response is Filed

| f the defendant respondent or a party files a response

t o a—showcause—order the petition, the court shall hold a

hearing to determine its own jurisdiction and whether to issue

the wit. H—moeresponse—+s—FHited—the—court—rray—+ssute—the—wit
wHthott—a—heart+ng—
2 (3) When Wit |ssued
Upon the return of the wit and the production by the
defendant respondent of its records, the court shall first
determ ne +f whether it has jurisdiction and, if so, shall review
the jurisdiction and constitutionality of the acts of the
defendant respondent.
(f) Mdtion to Intervene

Any person whose interest may be affected adversely by the
certiorari proceeding nmay nove to intervene pursuant to Rul e
2-214.

Source: This Rule is derived in part fromformer Rules K4l
through K48 and is in part new

REPORTER S NOTE

The Rules Conm ttee recomrends, in conjunction with other
proposed changes to the Rules governing certiorari and nandanus,
narrowi ng the scope of certiorari under Rule 7-301 so that the
Rul e applies only to review of actions of a judicial rather than

an admnistrative tribunal. The recommendation is that review of
adm ni strative agency actions where review is not authorized by
statute or local laww |l be in accordance with proposed new

Title 7, Chapter 400, Adm nistrative Mandanus.
The Conmmi ttee proposes that the word “defendant” be changed

to “respondent” in Rule 7-301 since the Rule is proposed to apply
to review of actions of the District Court or orphans’ court
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only. Language has been added explaining that the term“party”
will now be used in the Rule to nmean soneone involved in the
proceedi ng other than the petitioner(s).

The proposed anendnents to sections (d) and (e) set out in
greater detail the procedures for service and notice, change the
nmet hod of service upon the respondent fromservice “in the manner
provided by Rule 2-121" to a notification in conformty with Rule
1- 351 coupled with service of the petition by mail, and elimnate
a show cause order procedure.

Addi tionally, stylistic changes are proposed.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 700 - MANDAMJS

AMEND Rul e 15-701 to add an applicability section, to add a
Comm ttee note after section (b), and to delete current section

(d), as foll ows:

Rul e 15-701. MANDAMUS

(a) Applicability

This Rule applies to actions for wits of mandanus ot her

than adm ni strati ve mandamus pursuant to Title 7, Chapter 400 of

t hese Rules or mandanus in aid of appellate jurisdiction.

&)y (b) Commencenent of Action

An action for a wit of mandanmus shall be commenced by the
filing of a verif+ed conplaint, the formand contents of which
shall conply with Rul es 2-303 through 2-305. The plaintiff shal
have the right to claimand prove damages, but a demand for
general relief shall not be permtted.
Comm ttee note: Because a nmandanus action is simlar to an
ordinary civil proceeding, the discovery rules and the Rules in
Title 5 apply. Code, Courts Article, 83-8B-02 provides: “An
action for a wit of mandanmus shall be tried by a jury on request
of either party.” This has been judicially interpreted to apply

to fact questions. See Cicala v. Disability Review Board for
Prince George’s County, 288 M. 254 (1980).

tb) (c) Defendant's Response
The defendant may respond to the conplaint as provided in

Rul e 2-322 or Rule 2-323. An answer shalH—be—vert+fied—and shal
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fully and specifically set forth all defenses upon which the

def endant intends to rel yr—but—the—defendant—shatH—not—assert—any

te)r (d) Anendnent

Amendrent of pl eadings shall be in accordance with Rul e
2- 341.
e—Ex—Parte—Acti-on—on—Conptai-nt
H—Ypon—Pbefautt—by befendant

horiri : : : " . he ot ettt

. I " . . oy N
(e) Wit of Mandanus

(1) Contents and Fre—for Conpliance

The wit shall be perenptory in formand shall require
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the defendant to performinmediately the duty sought to be
enforced—Fo+ , unless for good cause shown,—howevetrs- the court

ray extends the tine for conpliance. H——shatH—not—benecessary
for—the—writ+—+to6 The wit need not recite the reasons for its

I ssuance.
(2) Certificate of Conpliance
| medi ately after conpliance, the defendant shall file a
certificate stating that all the acts conmmanded by the wit have
been fully perforned.
(3) Enforcenent
Upon application by the plaintiff, the court may proceed
under Rule 2-648 against a party who di sobeys the wit.
(f) Adequate Renedy at Law
The exi stence of an adequate renedy in danages does not
preclude the issuance of the wit unless the defendant
establishes that property exists from which damages can be
recovered or files a sufficient bond to cover all damages and
costs.
Source: This Rule is derived fromforner Rul es BE40, BE41, BE43,
BE44, BE45, and BEA46.

REPORTER S NOTE

The proposed anendnents to Rule 15-701 clarify the
applicability of the Rule. Additionally, a Conmmttee note
stating that the discovery rules and the Rules in Title 5 apply
to mandanus actions and referring to Cicala v. Disability Review
Board, 288 Ml. 254 (1980) (concerning when a jury trial is
appropriate in mandanmus cases) is proposed to be added to the
Rul e. The Conmittee al so proposes stylistic changes to section
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(e). Current section (d), Ex Parte Action on Conplaint, is
proposed to be stricken, because issues involving default or
notions to strike are governed by the Rul es applicable generally
in civil actions.
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MARYLAND RULES OF PROCEDURE
TI TLE 8 - APPELLATE REVI EW I N COURT OF APPEALS
AND COURT OF SPECI AL APPEALS
CHAPTER 200 - OBTAI NI NG REVI EW I N COURT OF SPECI AL APPEALS

AMEND Rul e 8-204 to reorgani ze sections (b) and (c), to
add provi sions concerning applications for | eave to appeal the
denial of victims’ rights, and to nake certain stylistic changes,

as foll ows:

Rul e 8-204. APPLI CATI ON FOR LEAVE TO APPEAL TO COURT OF SPECI AL

APPEALS

(a) Scope
This Rule applies to applications for |eave to appeal to
t he Court of Special Appeals.

Cross reference: For Code provisions governing applications for
| eave to appeal, see Courts Article, 83-707 concerning bail;
Courts Article, 812-302 (e) concerning guilty plea cases; Courts
Article, 812-302 (g) concerning revocation of probation cases;
Crimnal Procedure Article, 811-103 concerning victins of violent
crimes; Crimnal Procedure Article, 87-109 concerni ng post
conviction cases; Correctional Services Article, 810-206 et seq.
concerning inmate grievances; and Health-General Article,
8§812-117 (e) (2), 12-118 (d) (2), and 12-120 (k) (2) concerning
conti nued comm tnent, conditional release, or discharge of an

i ndi vidual commtted as not crimnally responsible by reason of
insanity or inconpetent to stand trial.

(b) Application
(1) How Madei—Fre—+for—FHng
An application for |leave to appeal to the Court of
Speci al Appeals shall be filed in duplicate with the clerk of the

| ower court.
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(2) Tinme for Filing

(A Cenerally

Except as otherw se provided in subsection (b)(2)(B)

of this Rule, Fhe the application shall be filed within 30 days

after entry of the judgnent or order fromwhich the appeal is

sought —execept—that—an—apptiecatton—+for—teave—to—-appea—wth
regard—to—bat—pursuant—to—Code—Courts—Artiecte—83-707—shal—be
el it I : . oy I : et
appeal—+s—sotught.

(B) Interlocutory Appeal by Victim

An application with regard to an interlocutory appeal

by a victimpursuant to Code, Crimnal Procedure Article, 811-103

alleging that the trial court denied or failed to consider a

victims right may be filed at the tinme the victinmis right is

actually being denied or within 10 days after the request is made

on behalf of the victim whether or not the court has rul ed on

t he request.

Committee note: Code, Courts Article, 811-103 (c) provides that
the filing of an application for | eave to appeal by a victimdoes
not stay other proceedings in a crimnal action unless al

parties in the action consent to the stay.

C Bai

An application for |leave to appeal with regard to bai

pursuant to Code, Courts Article, 83-707 shall be filed within

ten days after entry of the order fromwhich the appeal is

sought .
2> (3) Content
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The application shall contain a concise statenment of the
reasons why the judgnent should be reversed or nodified and shal
specify the errors allegedly commtted by the | ower court.

3> (4) Service

If the applicant is the State of Maryland, it shal
serve a copy of the application on the adverse party in
conpliance with Rule 1-321. Any other applicant shall serve a
copy of the application on the Attorney General in conpliance
with Rule 1-321. |If the applicant is not represented by an
attorney, the clerk of the I ower court shall pronptly mail a copy
of the application to the Attorney Ceneral.

(c) Record on Application

(1) Tinme for Transnitta

Wthin (A five days after the filing of an application

by a victimfor leave to file an interlocutory appeal pursuant to

Code, Crimnal Procedure Article, 811-103, (B) 30 days after the

filing of an application for |eave to appeal in any other case,

or wthtnr (C) such shorter tine as the appellate court may
direct, the clerk of the lower court shall transmt the record,
together with the application, to the Court of Special Appeals.

(2) Appeals from Post Conviction Proceedi ngs

On application for | eave to appeal froma post
convi ction proceeding, the record shall contain the petition, the
State's Attorney's response, any subsequent papers filed in the

proceedi ng, and the statenent and order required by Rul e 4-407.
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(3) Appeals from Habeas Cor pus Proceedi ngs

On application for | eave to appeal from a habeas corpus
proceeding in regard to bail, the record shall contain the
petition, any response filed by the State's Attorney, the order
of the court, and the judge's nmenorandum of reasons.

(4) Appeals by Victins

On application by a victimfor | eave to appeal pursuant

to Code, Crimnal Procedure Article, 811-103, the record shal

contain (A) the application; (B) any response to the application

filed by the defendant, the State’'s Attorney, or the Attorney

Ceneral; (€ any pleading regarding the victinis request

including, if applicable, a statenent that the court has failed

to consider a right of the victim and (D), if applicable, any

order or decision of the court.

(5) O her Appeals

On any other application for |eave to appeal, the record
shall contain all of the original papers and exhibits filed in
t he proceedi ng.
Cross reference: Code, Courts Article §3-707.
(d) Response
Wthin 15 days after service of the application, any other
party may file a response in the Court of Special Appeals stating

why | eave to appeal should be denied or granted, except that any

response to an application for |eave to appeal with regard to

bail pursuant to Code, Courts Article, 83-707 or with regard to

an interlocutory appeal by a victimpursuant to Code, Crim nal
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Procedure Article, 811-103 shall be filed within five days after

service of the application.
(e) Additional Information
Before final disposition of the application, the Court of
Speci al Appeals may require the clerk of the |ower court to
submit any portion of the stenographic transcript of the
proceedi ngs bel ow and any additional information that the Court
may W sh to consi der
(f) Disposition
On review of the application, any response, the record,

and any additional information obtained pursuant to section (e)
of this Rule, without the subm ssion of briefs or the hearing of
argunent, the Court shall

(1) deny the application;

(2) grant the application and affirmthe judgment of the
| ower court;

(3) grant the application and reverse the judgnment of the
| ower court;

(4) grant the application and remand the judgnent to the
| ower court with directions to that court; or

(5) grant the application and order further proceedings in
the Court of Special Appeals in accordance with section (g) of
this Rule.
The Cerk of the Court of Special Appeals shall send a copy of
the order disposing of the application to the clerk of the |ower

court.
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(g) Further Proceedings in Court of Special Appeals

(1) Cenerally

Furt her proceedi ngs directed under subsection (f)(5) of
this Rule shall be conducted pursuant to this Title and as if the
order granting |leave to appeal were a notice of appeal filed
pursuant to Rule 8-202. |If the record on application for |eave
to appeal is to constitute the entire record to be considered on
the appeal, the tinme for the filing of the appellant's brief
shall be within 40 days after the date of the order granting
| eave to appeal .

(2) Further Proceedings in Appeals of Denial of Victins’

Ri ght s
(A)  Appeals fromFinal Oders

|f the order involves an appeal by a victimfroma

final order pursuant to Code, Crininal Procedure Article, 811-

103, the Court may consolidate the appeal with any ot her appeal

filed in the crimnal case.

(B) Appeals fromlnterlocutory Orders

If the order granting | eave to appeal involves an

interlocutory appeal by a victimpursuant to Code, Crim nal

Procedure Article, 811-103, the Court may schedul e oral argunent

wi t hout the subm ssion of briefs and shall consider the

application and any responses in lieu of briefs.

Source: This Rule is derived as foll ows:

Section (a) is new.

Section (b) is derived fromformer Rules 1093 a, 1095 a 1, 2
and 4, and 1096 a 1, 2, and 4.
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Section (c) is derived fromfornmer Rules 1093 b, 1095 a 3, and
1096 a 3.

Section (d) is new.

Section (e) is derived fromformer Rules 1093 c¢, 1095 b, and
1096 b.

Section (f) is new.

Section (g) is derived fromformer Rules 1093 d, 1095 c, and
1096 c.

REPORTER S NOTE

The proposed anendnents to Rul e 8-204 add procedures for an
application for | eave to appeal froman interlocutory or final
order that denies or fails to consider certain rights of a
victim as authorized by Code, Crimnal Procedure Article, 811-
103. The proposed anendnents al so reorgani ze sections (b) and
(c) of the Rule and nmake stylistic changes.
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EW I N COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 200 - OBTAI NI NG REVI EWI N COURT OF SPECI AL APPEALS

AMEND Rul e 8-205 (a) by addi ng appeal s from guardi anshi ps
termnating parental rights to the list of categories of actions

for which information reports are not required, as follows:

Rul e 8-205. | NFORVATI ON REPORTS

(a) Applicability
This Rule applies to appeals in all civil actions in the

Court of Special Appeals except juvenile causes, appeals from

guardi anships termnating parental rights, and applications and

appeal s by prisoners seeking relief relating to confinenment or
condi tions of confinenent.

(b) Report by Appellant Required

Upon the filing of a notice of appeal, the clerk of the

| ower court shall provide to the appellant an information report
form prescribed by the Court of Special Appeals. Unless an
expedi ted appeal is elected pursuant to Rule 8-207, the appell ant
shall file with the Cerk of the Court of Special Appeals a copy
of the notice of appeal and a conplete and accurate information
report.

(c) Tinme for Filing

When a notice of appeal is filed nore than ten days after
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the entry of judgnent, the information report shall be filed
within ten days after the filing of the notice. Wen the notice
of appeal is filed within ten days after the entry of judgnent,
the information report shall be filed within ten days after the
expiration of that ten-day period, if no post-judgnment notion
pursuant to Rule 2-532, 2-533, or 2-534 or a notice for in banc
revi ew pursuant to Rule 2-551 has been tinely filed.
Cross reference: Rule 8-202 (c).
(d) Report by Appellee
Wthin seven days after service of appellant's information
report, each appellee may file with the Cerk of the Court of
Speci al Appeal s a supplenental report containing any other
informati on needed to clarify the i ssues on appeal or otherw se
assi st the prehearing judge.
(e) Disclosure of Post-judgnment Motions
If the filing, withdrawal, or disposition of a notion
pursuant to Rule 2-532, 2-533, or 2-534 has not been disclosed in
an information report or supplenmental report, the party filing
the notion shall notify the Cerk of the Court of Special Appeals
of the filing and of the wi thdrawal or disposition.
(f) Confidentiality
I nformation contained in an information report or a
suppl enental report shall not (1) be treated as adm ssions, (2)
limt the disclosing party in presenting or arguing that party's
case, or (3) be referred to except at a prehearing or scheduling

conf er ence.
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Source: This Rule is derived fromforner Rule 1023 with the
exception of section (a) which is derived fromfornmer Rule 1022
and section (f), the substance of which was transferred from Rul e
8- 206.

REPORTER S NOTE

The proposed anendnment to Rule 8-205 elimnates the
requi renent of filing information reports in appeals from
guardi anshi ps term nating parental rights. The Ofice of the
Attorney Ceneral has requested that this category of actions be
excluded fromthe scope of Rule 8-205 because information reports
informthe court as to whether a prehearing conference could be
hel pful in resolving come or all of the issues of the case, and
in nost term nation of parental rights cases, conprom se or
resolution of any issue is inpossible. Wen a party fails to
file an information report, delay often results, and term nation
of parental rights cases need to be resolved as quickly as
possible. Elimnating the requirenment of filing information
reports wll lead to nore rapid resolution of these cases.
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EW I N COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 200 - OBTAI NI NG REVI EWI N COURT OF SPECI AL APPEALS

AMEND Rul e 8-207 to clarify the applicability of section (a)
and to nake a certain stylistic change to section (b), as

foll ows:

Rul e 8-207. EXPEDH TED APPEAL

(a) Adoption, Guardianship, Child Access, Child in Need of

Assi st ance Cases
(1) This section applies to every appeal to the Court of

Speci al Appeals (A) froma judgnent granting or denying a
petition for adoption, guardianship term nating parental rights,
or guardi anship of the person of a mnor or disabled person, and
(B) contesting a judgnment granting, denying, or establishing
custody of or visitation with a mnor child, ardA{ES—F+roeman
or-gder—entered—pursuant—teo—Code—Courts—Artiete;—832-363 incl udi ng

an appeal froman interlocutory order taken pursuant to Code,

Courts Article, 812-303 (3)(x). Unless otherw se provided for

good cause by order of the Court of Special Appeals or by order
of the Court of Appeals if that Court has assumed jurisdiction
over the appeal, the provisions of this section shall prevail
over any other rule to the extent of any inconsistency.

(2) In the information report filed pursuant to Rule 8-205,
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t he appel l ant shall state whether the appeal is subject to this
section.

(3) Wthin five days after entry of an order pursuant to
Rul e 8-206 (a)(1) or an order pursuant to Rule 8-206 (d)
directing preparation of the record, the appellant shall order
the transcript and nake an agreenent for paynment to assure its
preparation. The court reporter or other person responsible for
preparation of the transcript shall give priority to transcripts
required for appeals subject to this section and shall conplete
and file the transcripts with the clerk of the |lower court within
20 days after receipt of an order of the party directing their
preparation and an agreenent for paynment of the cost. An
extension of tinme may be granted only for good cause.

(4) The clerk of the I ower court shall transmt the record
to the Court of Special Appeals within thirty days after the date
of the order entered pursuant to Rule 8-206 (a)(1l) or Rule 8-206
(d).

(5) The briefing schedule set forth in Rule 8-502 shal
apply, except that (A) an appellant's reply brief shall be filed
within 15 days after the filing of the appellee's brief, (B) a
cross-appellee's brief shall be filed wwthin 20 days after the
filing of a cross-appellant's brief, and (C) a cross-appellant's
reply brief shall be filed within 15 days after the filing of a
cross-appellee's brief. Unless directed otherw se by the Court,
any oral argunent shall be held within 120 days after

transm ssion of the record. The decision shall be rendered
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within 60 days after oral argunent or subm ssion of the appeal on
the briefs filed.

(6) Any notion for reconsideration pursuant to Rule 8-605
shall be filed within 15 days after the filing of the opinion of
the Court or other order disposing of the appeal. Unless the
mandate i s del ayed pursuant to Rule 8-605 (d) or unless otherw se
directed by the Court, the Cerk of the Court of Special Appeals
shall issue the mandate upon the expiration of 15 days after the
filing of the court's opinion or order.

(b) By Election of Parties
(1) Election
Wthin 20 days after the first notice of appeal is filed
or within the time specified in an order entered pursuant to Rule
8-206 (d), the parties may file with the CGerk of the Court of
Speci al Appeals a joint election to proceed pursuant to this
Rul e.
(2) Statement of Case and Facts
Wthin 15 days after the filing of the joint election,
the parties shall file with the Cerk four copies of an agreed
statenment of the case, including the essential facts, as
prescri bed by Rule 8-413 (b). By stipulation of counsel filed
with the clerk, the tinme for filing the agreed statenment of the
case may be extended for no nore than an additional 30 days.

Comm ttee note: Rule 8-413 (b) requires that an agreed statenent
of the case be approved by the | ower court.

(3) Wthdrawal
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The election is wthdrawn if & (A wthin 15 days
after its filing the parties file a joint stipulation to that
effect or (2r (B) the parties fail to file the agreed statenent
of the case within the tine prescribed by subsection (a)(2) of
this Rule. The case shall then proceed as if the first notice of
appeal had been filed on the date of the wi thdrawal.

(4) Appellant's Brief

The appellant shall file a brief within 15 days after
the filing of the agreed statenent required by subsection (a)(2)
of this Rule. The brief need not include statenent of facts,
shall be Iimted to two issues, and shall not exceed ten pages in
|l ength. Oherwise, the brief shall conformto the requirenents
of Rule 8-504. The appellant shall attach the agreed statenent
of the case as an appendi x to the brief.

(5) Appellee' s Brief

The appellee shall file a brief within 15 days after the
filing of the appellant's brief. The brief shall not exceed ten
pages in length and shall otherwi se conformto the requirenents
of Rul e 8-504.

(6) Reply Brief

Areply brief may be filed only with perm ssion of the
Court.

(7) Briefs in Cross-appeals

An appell ee who is also a cross-appellant shall include
in the brief filed under subsection (a)(5) of this Rule the issue

and argunent on the cross-appeal as well as the response to the
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brief of the appellant. The conbined brief shall not exceed 15
pages in length. Wthin ten days after the filing of an
appel | ee/ cross-appel lant's brief, the appellant/cross-appellee
shall file a brief, not exceeding ten pages in length, in
response to the issues and argunent rai sed on the cross-appeal.
(8) Oral Argunent
Except in extraordinary circunstances, any oral argunent
shall be held within 45 days after the filing of the appellee's
brief or, if the Court is not in session at that tine, within 45
days after commencenent of the next termof the Court. The oral
argunment shall be limted to 15 m nutes for each side.
(9) Decision
Except in extraordinary circunstances or when a panel of
the Court reconmends that the opinion be reported, the decision
shall be rendered within 20 days after oral argunment or, if al
parties submtted on brief, within 30 days after the | ast
submi ssi on
(10) Applicability of O her Rules
The Rules of this Title governing appeals to the Court
of Special Appeals shall be applicable to expedited appeal s
except to the extent inconsistent with this Rule.

Source: This Rule is derived fromforner Rule 1029.

REPORTER S NOTE

The proposed anendnment to Rule 8-207 clarifies that the only
subsecti on of Code, Courts Article, 812-303 to which section (a)
of the Rule applies is subsection (3)(x). The Rules Committee
consi dered whet her there should be an expedited appeal from al
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interlocutory orders for which an appeal is authorized under
Code, Courts Article, 812-303. The Conmttee concluded that the
category of cases described in subsection (3)(x) is the only
category for which an expedited appeal should be mandatory.
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EWIN THE COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 400 - PRELI M NARY PROCEDURES

AMEND Rul e 8-411 to provide for a certain tinme period within
whi ch a transcript nust be ordered in a child in need of
assi stance case and to add a certain cross reference after

section (b), as follows:

Rul e 8-411. TRANSCRI PT

(a) Ordering of Transcript
Unl ess a copy of the transcript is already on file, the
appel | ant shall order in witing fromthe court stenographer a
transcri pt contai ning:

(1) a transcription of (A all the testinony or (B) that
part of the testinony that the parties agree, by witten
stipulation filed with the clerk of the | ower court, is necessary
for the appeal or (C) that part of the testinony ordered by the
Court pursuant to Rule 8-206 (d) or directed by the | ower court
in an order; and

(2) a transcription of any proceeding relevant to the appea
that was recorded pursuant to Rule 16-404 e.

(b) Tinme for Ordering
The appel l ant shall order the transcript within ten days

or five days in child in need of assistance cases after:
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(1) the date of an order entered pursuant to Rule 8-206
(a)(1) that the appeal proceed w thout a prehearing conference,
or an order entered pursuant to Rule 8-206 (d) followi ng a
prehearing conference, unless a different tinme is fixed by that
order, in all civil actions specified in Rule 8-205 (a), or

(2) the date the first notice of appeal is filed in al
ot her actions.

Cross reference: Rul e 8-207 (a).

(c) Filing and Service
The appellant shall (1) file a copy of the witten order

to the stenographer with the clerk of the |lower court for
inclusion in the record, (2) cause the original transcript to be
filed pronptly by the court reporter with the clerk of the |ower
court for inclusion in the record, and (3) pronptly serve a copy
on the appell ee.

Source: This Rule is derived fromformer Rule 1026 a 2 and Rul e

826 a 2 (b).

REPORTER S NOTE

Child in need of assistance cases have been included in Rule
8-207 (a) as appropriate for an expedited appeal. However,
pursuant to Rule 8-205 (a), information reports are not required
in these cases. Wiile information reports are required in
adopti on/ guardi anshi p cases and in cases involving issues of
custody and visitation, they are not required in CINA cases. In
cases controlled by Rule 8-207 and in which information reports
are filed, the Court of Special Appeals issues orders directing
that the cases proceed under Rule 8-207 (a) and setting out the
shorter deadlines for ordering the transcript and for
transmtting the record to the Court of Special Appeals. Absent
such an order, circuit court clerks, attorneys, and pro se
parties are likely to mss these deadlines. Leslie Gadet, Esq.,
Clerk of the Court of Special Appeals, suggests referring to
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shorter tinme periods for CINA cases in Rules 8-411 and 8-412
rather than requiring circuit court clerks to earmark Cl NA cases
on the nonthly reports filed under Maryland Rul e 16-309. She

poi nts out that even if the reports were nodified by adding Cl NA
cases, by the tinme they reach the Court of Special Appeals and
are docketed, the five day period for ordering the transcript and
the 30-day record transmttal period requirenment woul d have
passed. The Rules Committee reconmends adding a reference to the
time periods appropriate for CINA cases in Rule 8-411 and 8-412
and adding to those Rules a cross reference to Rule 8-207 (a).
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EWIN THE COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 400 - PRELI M NARY PROCEDURES

AMEND Rul e 8-412 to provide for a certain tinme period within
which the record nust be transmtted in child in need of
assi stance cases and to add a certain cross reference after

section (a), as follows:

Rule 8-412. RECORD - TIME FOR TRANSM TTI NG

(a) To the Court of Special Appeals
Unless a different tinme is fixed by order entered pursuant
to section (d) of this Rule, the clerk of the |ower court shal
transmt the record to the Court of Special Appeals within sixty

days or thirty days in child in need of assistance cases after:

(1) the date of an order entered pursuant to Rule 8-206 (a)(1)
that the appeal proceed wi thout a prehearing conference, or an
order entered pursuant to Rule 8-206 (d) follow ng a prehearing
conference, unless a different tinme is fixed by that order, in
all civil actions specified in Rule 8-205 (a); or

(2) the date the first notice of appeal is filed, in al
ot her acti ons.

Cross reference: Rul e 8-207 (a).

(b) To the Court of Appeals

Unless a different tinme is fixed by order entered pursuant
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to section (d) of this Rule, the clerk of the court having
possession of the record shall transmt it to the Court of
Appeal s within 15 days after entry of a wit of certiorar
directed to the Court of Special Appeals, or within sixty days
after entry of a wit of certiorari directed to a | ower court
ot her than the Court of Special Appeals.

(c) Wen Record is Transmtted

For purposes of this Rule the record is transmtted when

it is delivered to the Cerk of the appellate court or when it is
sent by certified mail by the clerk of the |ower court, addressed
to the Cerk of the appellate court.

(d) Shortening or Extending the Tine

On notion or onits ow initiative, the appellate court

having jurisdiction of the appeal may shorten or extend the tine
for transmttal of the record. If the notion is filed after the
prescribed time for transmtting the record has expired, the
Court will not extend the tine unless the Court finds that the
failure to transmt the record was caused by the act or om ssion
of a judge, a clerk of court, the court stenographer, or the
appel | ee.

Source: This Rule is derived fromformer Rules 1025 and 825.

REPORTER S NOTE

See the Reporter’s note to Rule 8-411.
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MARYLAND RULES OF PROCEDURE
TITLE 8 - APPELLATE REVI EWIN THE COURT OF APPEALS
AND COURT OF SPECI AL APPEALS

CHAPTER 500 - RECORD EXTRACT, BRI EFS, AND ARGUMENT

AMEND Rul e 8-511 to require an amcus curiae to disclose
certain information pertaining to other persons or entities that
contributed to the preparation or subm ssion of the brief, as

foll ows:

Rule 8-511. AM CUS CURI AE

(a) Generally
A person may participate as an amcus curiae only with
perm ssion of the Court.
(b) Brief
The Court, on notion of an am cus curiae or a party or on
its own initiative, may grant permi ssion to the am cus curiae to
file a brief. A nption requesting perm ssion for an am cus
curiae to file a brief shall (1) identify the interest of the
am cus curiae, (2) state the reasons why the amcus brief is
desirable, and (3) state the issues that the ami cus curiae

intends to raise, and (4) identify every person or entity, other

than the amicus curiae, its nenbers, or its counsel, who made a

nonetary or other contribution to the preparation or subn ssion

of the brief, and identify the nature of the contribution. The

style (except for the color of the cover), content, and tine for
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filing of the amcus brief shall be the sanme as prescribed by
these rules for the brief of the party whose position as to
af firmance or reversal the am cus curiae supports.
(c) Oral Argunent
The ami cus curiae shall not participate in oral argunent
wi t hout perm ssion of the Court. Permnission shall be granted
only for extraordinary reasons.

Source: This Rule is derived from FRAP Fed.R App.P. 29 and
Sup. . R 37 (b)6.

REPORTER S NOTE

The proposed anmendnent to Rule 8-511 requires an am cus
curiae to disclose any outside paynents or other contributions
toward the preparation of the am cus brief and the identity of
the person or entity making the paynent or contribution. The
proposed new | anguage i s based upon Sup.Ct.R 37 (b)6, with the
addition of required disclosure as to non-nonetary contri butions.
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MARYLAND RULES OF PROCEDURE
TI TLE 14 - SALES OF PROPERTY

CHAPTER 200 - FORECLOSURE OF LI EN | NSTRUMENTS

AMEND Rul e 14-206 to conform subsection (b)(2) to recent
| egi sl ati on concerning the timng and content of the notice of
sale sent to the record owner and to add a certain cross

reference at the end of the Rule, as follows:

Rul e 14-206. PROCEDURE PRI CR TO SALE

(a) Bond
Bef ore making a sale of property to foreclose a lien, the
person aut horized to make the sale shall file a bond to the State
of Maryl and conditi oned upon conpliance with any court order that
may be entered in relation to the sale of the property or
distribution of the proceeds of the sale. Unless the court
orders otherw se, the amount of the bond shall be the anount of
the debt plus the estimted expenses of the proceeding. On
application by a person having an interest in the property or by
t he person authorized to make the sale, the court nay increase or
decrease the anount of the bond pursuant to Rule 1-402 (d).
(b) Notice
(1) By Publication
After conmencenent of an action to foreclose a lien and
before nmaking a sale of the property subject to the lien, the

person authorized to make the sale shall publish notice of the
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time, place, and terns of sale in a newspaper of general
circulation in the county in which the action is pending.
"Newspaper of general circulation” means a newspaper satisfying
the criteria set forth in Code, Article 1, Section 28. A
newspaper circulating to a substantial nunber of subscribers in a
county and custonmarily containing |legal notices with respect to
property in the county shall be regarded as a newspaper of
general circulation in the county, notwithstanding that (1) its
readership is not uniformthroughout the county, or (2) its
content is not directed at all segnents of the popul ation. For
the sale of an interest in real property, the notice shall be
given at | east once a week for three successive weeks, the first
publication to be not | ess than 15 days prior to sale and the
| ast publication to be not nore than one week prior to sale. For
t he sal e of personal property, the notice shall be given not |ess
than five days nor nore than 12 days before the sale.

(2) By Certified and First C ass Mi

(A) Before making a sale of the property, the person

authorized to nake the sale shall send notice of the tine, place,
and ternms of sale by certified mail and by first class mail to
the | ast known address of (i) the debtor, (ii) the record owner
of the property, and (iii) the holder of any subordinate interest
in the property subject to the lien.

(B) The notice of the sale shall be sent to the record

owner of the property no later than two days after the action to

foreclose is docketed and shall include the notice required by
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Code, Real Property Article, 87-105 (a).

(C) The notice of the sale shall be sent not npbre than 30

days and not | ess than ten days before the date of the sale to
all other such persons whose identity and address are actually
known to the person authorized to make the sale or are reasonably
ascertai nable froma docunent recorded, indexed, and avail able
for public inspection 30 days before the date of the sale.
(3) To Counties or Minicipal Corporations

In addition to any other required notice, not |ess than
15 days prior to the sale of the property, the person authorized
to make the sale shall send witten notice to the county or
muni ci pal corporation where the property subject to the lien is
| ocated as to:

(A) the nanme, address, and tel ephone nunber of the person
aut hori zed to make the sale; and
(B) the tinme, place, and terns of sale.
(4) Oher Notice

| f the person authorized to nake the sale receives
actual notice at any tine before the sale is held that there is a
person hol ding a subordinate interest in the property and if the
interest holder's identity and address are reasonably
ascertai nabl e, the person authorized to nake the sale shall give
notice of the tine, place, and terns of sale to the interest
hol der as pronptly as reasonably practicable in any manner,
i ncluding by tel ephone or electronic transm ssion, that is

reasonably cal cul ated to apprise the interest hol der of the sale.
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This notice need not be given to anyone to whom notice was sent
pursuant to subsection (b)(2) of this Rule.
(5) Return Receipt or Affidavit
The person giving notice pursuant to subsections (b)(2),
(b)(3), and (b)(4) of this Rule shall file in the proceedi ngs an
affidavit (A) that the person has conplied with the provisions of
t hose subsections or (B) that the identity or address of the
debtor, record owner, or holder of a subordinate interest is not
reasonably ascertainable. If the affidavit states that an
identity or address is not reasonably ascertainable, the
affidavit shall state in detail the reasonable, good faith
efforts that were made to ascertain the identity or address. If
notice was given pursuant to subsection (b)(4), the affidavit
shall state the date, manner, and content of the notice given.
(c) Postponenent

If the sale is postponed, notice of the new date of sale
shal | be published in accordance with subsection (b)(1) of this
Rul e. No new or additional notice under subsection (b)(2) or
(b)(3) of this Rule need be given to any person to whom notice of
the earlier date of sale was sent, but notice shall be sent to
persons entitled to notice under subsections (b)(2)(B) and (4) of
this Rule to whom notice of the earlier date of sale was not
sent.

Cross reference: Regar di ng forecl osure consulting contracts, see
Code, Real Property Article, 887-301 through 7-321.

Source: This Rule is derived in part fromfornmer Rule W4 and is
in part new.
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REPORTER S NOTE

The General Assenbly passed Chapter 509, (SB 761), Acts of
2005, pertaining to protection of honeowners in foreclosure. The
Rul es Comm ttee reconmmends the addition of |anguage to subsection
(b)(2) of Rule 14-206 to conformto the notice provision in Code,
Real Property Article, 87-105 that was added by the |egislation
and the addition of a cross reference at the end of Rule 14-206,
referring to foreclosure consulting contracts, also added by the
| egi sl ation.
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MARYLAND RULES OF PROCEDURE
TI TLE 14 - SALES OF PROPERTY

CHAPTER 500 - TAX SALES

AMEND Rul e 14-503 to add a new subsection (c)(2) allow ng

posting of property by a private person, as foll ows:

Rul e 14-503. PROCESS

(a) Notice to Defendants Whose Wher eabouts are Known
Upon the filing of the conplaint, the clerk shall issue a
sumons as in any other civil action. The sunmons, conpl aint,
and exhibits, including the notice prescribed by Rule 14-502 (b)
(3), shall be served in accordance with Rule 2-121 on each
def endant naned in the conpl ai nt whose whereabouts are known.
(b) Notice to Defendants Whose Wher eabouts are Unknown,
Unknown Owners, and Unnaned | nterested Persons
When the conpl ai nt includes naned defendants whose
wher eabouts are unknown, unknown owners, or unnaned persons
having or claimng to have an interest in the property, the
notice filed in accordance with Rule 14-502 (b)(3), after being
I ssued and signed by the clerk, shall be served in accordance
with Rule 2-122.
(c) Posting of Property
Upon the filing of the conplaint, the plaintiff shal
cause the—shertifftopost—anettce+n—aconspreuous—place—-on—the
. I iy . et bed
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Rute—314-562+(b){3)— a notice containing the information required

by Rule 14-503 (b)(3) to be posted in a conspicuous place on the

property. The posting may be nmade either by the sheriff or by a

conpetent private person, appointed by the plaintiff, who is 18

vears of age or older, including an attorney of record, but not a

party to the action. A private person who posts the notice shal

file with the court an affidavit setting forth the nane and

address of the affiant, the caption of the case, the date and

time of the posting, and a description of the |ocation of the

posting and shall attach a photograph of the | ocation show ng the

posted noti ce.

(d) Notice to Collector
Upon the filing of the conplaint, the plaintiff shall mai
a copy of the conplaint and exhibits to the collector of taxes in
the county in which the property is |ocated.

Cross reference: For due process requirenents, see St. George
Church v. Aggarwal, 326 Ml. 90 (1992).

Source: This Rule is new. Section (a) is derived in part from
Code, Tax-Property Article, 814-839 (a). Section (b) is derived
in part from Code, Tax-Property Article, 814-840. Section (c) is
new. Section (d) is derived from Code, Tax-Property Article,
8§14-839 (c).

REPORTER' S NOTE

At the suggestion of John E. Reid, Esq., the Rules Committee
recomrends adding a provision to Rule 14-503 (c) allowi ng a
private person to post notice of a tax sale on the property. M.
Rei d pointed out that often sheriffs cannot |ocate the property
or cannot post the notice in a tinely fashion. Allow ng private
persons to post the notice may speed up the process and conserve
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the sheriffs’ expenditures of resources. The Conm ttee suggests
that requiring private persons to file an affidavit containing a

description and a photograph of the posting will safeguard the
process.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1101, as foll ows:
Rul e 15-1101. APPLI CABILITY

The Rules in this Chapter govern proceedings for a wit of
coramnobis as to a prior judgnent in a crimnal action.
Committee note: The Rules in this Chapter are not intended to
apply to proceedings for a wit of coramnobis as to judgnents in
civil actions.

Source: This Rule is new.

REPORTER S NOTE

Proposed new Rul e 15-1101 provides that the Rules in this
Chapter apply to proceedings for a wit of coram nobis where the
underlying judgnent is in a crimnal action and are not intended
to apply if the underlying judgnent is in a civil action.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1102, as foll ows:

Rul e 15-1102. PETI TI ON

(a) Filing; Caption
An action for a wit of error coramnobis is comenced by
the filing of a petition in the court where the conviction took
pl ace. The caption of the petition shall state the case nunber
of the crimnal action to which the petition relates. If
practicable, the petition shall be filed in the crimnal action.

Cross reference: For the authority of the District Court to
issue a wit of error coram nobis, see Code, Courts Article,
81-609. See Rule 1-301 (a) for captioning and titling
requi renments of court papers.
(b) Content
(1) The petition shall include:

(A) the identity of the petitioner as the person subject to
t he judgnent and sentence;

(B) the place and date of trial, the offense for which the
petitioner was convicted, and the sentence inposed;

(C a statenent of all previous proceedi ngs, including
appeal s, nmotions for new trial, post conviction petitions, and
previous petitions for wit of error coramnobis, and the results

of those proceedi ngs;

(D) the facts that would have resulted in the entry of a
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di fferent judgnent or the allegations of error upon which the
petition is based;
(E) a statenent that the allegations of error have not been
wai ved;
(F) the significant collateral consequences that resulted
fromthe chall enged conviction
(G the unavailability of appeal, post conviction relief,
or other renedies; and
(H a demand for relief.
(2) The petition may include a concise argunment with citation
to relevant authority.
(c) Attachnents
The petitioner shall attach to the petition all rel evant
portions of the transcript or explain why the petitioner is
unable to do so.
(d) Service
The petitioner shall serve a copy of the petition and any
attachnments on the State’s Attorney pursuant to Rule 1-321 (a).
(e) Anmendnent
Amendnent of the petition shall be freely allowed when
justice so permts.

Source: This Rule is new.

REPORTER S NOTE

Proposed new Rule 15-1102 is based in part on Rules 4-401
and 4-402, 39 Am Jur. 2d, Habeas Corpus and Post Conviction
Remedies 8256 (2003), and Skok v. State, 361 Md. 52 (2000).
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The Rules Commttee recomends that, where practicable, the
petition be filed in the crimnal action to which it rel ates.
The Conmittee considered whether the civil nature of coram nobis
proceedi ngs woul d be affected by filing the petition for a wit
of error coramnobis in the underlying crimnal action. The
Comm ttee exam ned other Rules in which a civil matter nay be
filed in a crimnal action, such as Rule 15-206 (a) and the
second sentence of Rule 4-403, and concluded that those Rul es
appear to be working satisfactorily.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1103, as foll ows:
Rul e 15-1103. NOTICE OF PETI TI ON

Upon the filing of a petition for a wit of error coram
nobis, the clerk pronptly shall notify the State’s Attorney that
the petition has been filed and the case nunber of the crim nal
action to which the petition rel ates.

Source: This Rule is new.

REPORTER S NOTE

Proposed new Rul e 15-1103 is based on Rule 4-403, Notice of
Petition.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1104, as foll ows:

Rul e 15-1104. RESPONSE

The State’s Attorney shall file a response to the petition
within 30 days after the clerk gives notice of the filing, or
Wi thin such other tinme as the court may order.

Source: This Rule is new.

REPORTER S NOTE

Proposed new Rul e 15-1104 is based on Rul e 4-404, Response.
The Conmi ttee recommends, however, that the State’'s Attorney have
30 days to file a response after being notified that a petition
was filed, instead of the 15 days provided for in Rule 4-404.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1105, as foll ows:

Rul e 15-1105. VOLUNTARY DI SM SSAL

Vol untary dism ssal of a petition is governed by Rul es 2-506
and 3-506.

Source: This Rule is new.

REPORTER S NOTE

The Rules Committee recomends that Rul es 2-506 and 3-506,
rat her than a new Rul e based on Rul e 4-405, the conparabl e post
conviction Rule, govern voluntary dism ssal of a petition.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1106, as foll ows:

Rul e 15-1106. HEARI NG

(a) Generally
The court, in its discretion, nmay hold a hearing on the
petition. The court rmay deny the petition w thout a hearing but
may grant the petition only if a hearing is held. The court may
permt evidence to be presented by affidavit, deposition, oral
testimony, or any other manner that the court finds convenient
and just. In the interest of justice, the court nay decline to
require strict application of the Rules in Title 5, except those
relating to conpetency of wtnesses.
(b) Notice to Victins
The State’s Attorney shall give notice to each victim and
victims representative who has filed a Crinme VictimNotification
Request form pursuant to Code, Crimnal Procedure Article,
811-104 or who has submitted a witten request to the State’'s
Attorney to be notified of subsequent proceedi ngs as provided
under Code, Crimnal Procedure Article, 811-503. The notice
shall state that (1) a petition for a wit of error coramnobis
has been filed; (2) the petition has been denied w thout a

hearing or the date, tinme, and |location of the hearing; and (3)
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each victimor victinms representative may attend any hearing and
request the opportunity to be heard. The court may allow the
testinmony of a victimor victinis representative if relevant to
an issue before the court.

Source: This Rule is new.

REPORTER S NOTE

Section (a) of proposed new Rule 15-1106 is based on Rule
4- 406, Hearing. Section (b) conforns the Rule to victins’ rights
| aws, and is based on Rule 4-345 (e)(2).
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1100 - CORAM NOBI S

ADD new Rul e 15-1107, as foll ows:

Rul e 15-1107. STATEMENT AND ORDER OF COURT

(a) Statenent
The judge shall prepare and file or dictate into the
record a statenent setting forth separately each ground on which
the petition is based, the federal and state rights involved, the
court's ruling with respect to each ground, and the reasons for
the ruling.
(b) Oder of Court
The statenent shall include or be acconpani ed by an order
granting or denying relief. |If the order is in favor of the
petitioner, the court may provide for rearraignnent, retrial,
custody, bail, discharge, correction of sentence, or other
matters that may be necessary and proper.
(c) Copy to the Parties
A copy of the order shall be filed pronptly with the clerk
and sent to the petitioner, petitioner's counsel, and the State's
At t or ney.
(d) Finality
The order constitutes a final judgnent when entered by the

cl er k.
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Comm ttee note: An appeal froma District Court judgnent under
this Rule proceeds in accordance with the Rules in Title 7,
Chapter 100 applicable in civil actions. An appeal froma
circuit court judgment under this Rule proceeds in accordance
with the Rules in Title 8.

Cross reference: See Skok v. State, 361 Md. 52 (2000).

Source: This Rule is new

REPORTER S NOTE

Proposed new Rul e 15-1107 is based on Rule 4-407, Statenent
and Order of Court.
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MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 5-101 to correct an obsolete statutory reference,
to add | anguage to subsection (c)(4) in light of the addition of
rul es pertaining to coram nobis proceedi ngs, to add | anguage
to subsection (c)(7) to conformto a recent appellate opinion,

and to make a certain stylistic change, as foll ows:

Rul e 5-101. SCOPE

(a) GCenerally
Except as otherw se provided by statute or rule, the rules
inthis Title apply to all actions and proceedings in the courts
of this State.
(b) Rules Inapplicable
The rules in this Title other than those relating to the
conpet ency of witnesses do not apply to the foll ow ng
pr oceedi ngs:
(1) Proceedings before grand juries;
(2) Proceedings for extradition or rendition;
(3) Direct contenpt proceedings in which the court nay act
summarily;
(4) Small claimactions under Rule 3-701 and appeal s under
Rule 7-112 (d)(2);

(5) Issuance of a sumons or warrant under Rule 4-212;
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(6) Pretrial release under Rule 4-216 or rel ease after
convi ction under Rul e 4-349;

(7) Prelimnary hearings under Rule 4-221;

(8) Post-sentencing procedures under Rul e 4-340;

(9) Sentencing in non-capital cases under Rule 4-342;

(10) Issuance of a search warrant under Rul e 4-601;

(11) Detention and shelter care hearings under Rule 11-112;
and

(12) Any other proceeding in which, prior to the adoption of
the rules inthis Title, the court was traditionally not bound by
t he common-1aw rul es of evidence.
Commttee note: The Rules in this Chapter are not intended to
l[imt the Court of Appeals in defining the application of the
rules of evidence in sentencing proceedings in capital cases or
to override specific statutory provisions regarding the
adm ssibility of evidence in those proceedings. See, for

exanpl e, Tichnell v. State, 290 Md. 43 (1981); Code, Artiete—41-
84-6069—+d)> Correctional Services Article, 86-112 (c).

(c) Discretionary Application
In the foll owi ng proceedi ngs, the court &y, in the
interest of justice, may decline to require strict application of
the rules in this Title other than those relating to the
conpet ency of w tnesses:

(1) The determ nation of questions of fact prelimnary to
adm ssibility of evidence when the issue is to be determ ned by
the court under Rule 5-104 (a);

(2) Proceedings for revocation of probation under Rule 4-347;

(3) Hearings on petitions for post-conviction relief under

Rul e 4-406;
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(4) Hearings on petitions for coram nobis under Rule 15-1106;

4> (5) Plenary proceedings in the O phans' Court under Rule
6- 462;
5) (6) Wiiver hearings under Rule 11-113;

6) (7) Disposition hearings under Rule 11-115, including

per manency pl anni ng heari ngs under Code, Courts Article, 8§3-823:

- (8) Modification hearings under Rule 11-116; and

8> (9) Any other proceeding in which, prior to the adoption
of the rules in this Title, the court was authorized to decline
to apply the comon-1aw rul es of evidence.

Source: This Rule is derived from Uniform Rule of Evidence 1101.

REPORTER S NOTE

The proposed anmendnents to Rule 5-101 nmake two additions to
section (c) and correct an obsolete statutory reference.

Proposed new subsection (c)(4) conforns the Rule to proposed
new Rul e 15-1106, concerning hearings on a petition for a wit of
coram nobis as to a prior judgnent in a crimnal action.

The proposed anmendnent to subsection (c)(7) conforns the
Rule to the holding of In Re: Ashley E., 387 M. 260 (2005).

The amendnment to the introductory clause of section (c) is
stylistic, only.
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MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 300 - GENERAL PROVI SI ONS

ADD new Rul e 1-326, as foll ows:

Rul e 1-326. PROCEEDI NGS REGARDI NG VI CTI M5 AND VI CTI M5

REPRESENTATI VES

(a) Entry of Appearance
An attorney may enter an appearance on behalf of a victim
or avictims representative in a proceeding under Title 4 or
Title 11 of these Rules for the purpose of representing the
rights of the victimor victinis representative.
(b) Service of Pleadings and Papers
A party shall serve, pursuant to Rule 1-321 on counsel for
avictimor a victims representative, copies of all pleadings or
papers that relate to: (1) the right of the victimor victins
representative to be informed regarding the crimnal or juvenile
del i nquency case, (2) the right of the victimor victims
representative to be present and heard at any hearing, or (3)
restitution. Any additional pleadings and papers shall be served
only if the court directs.
(c) Duties of derk
The clerk shall (1) send to counsel for a victimor
victims representative a copy of any court order relating to the

rights of the victimreferred to in section (b) of this Rule and
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(2) notify counsel for a victimor a victinms representative of
any hearing that may affect the rights of the victimor victims
representative.

Commttee note: This Rule does not abrogate any obligation to
provide certain notices to victins and victins’ representatives
required by statute or by other Rule.

Cross reference: See Maryland Declaration of Rights, Article 47,
Rul es 16-813, Maryl and Code of Judicial Conduct, Canon 3B (6)(a);
and Rul e 16-814, Maryl and Code of Conduct for Judici al

Appoi nt ees, Canon 3B (6)(a). For definitions of “victini and
“victims representative,” see Code, Courts Article, 83-8A-01 and
Code, Crimnal Procedure Article, Title 11

Source: This Rule is new.

REPORTER S NOTE

Proposed new Rul e 1-326 establishes uniform procedures by
whi ch an attorney may enter an appearance to represent a victim
or victims representative in proceedings under Title 4 or Title
11 of these Rules. The Conference of Circuit Judges and the
Maryland Crime Victins’ Resource Center, Inc. support adoption of
this Rule.
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MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-415 by adding a certain cross reference, as

foll ows:
Rul e 6-415. PETI TI ON AND ORDER FOR FUNERAL EXPENSES

When a petition for funeral expenses is required by law, it
shall be filed in the following form
[ CAPTI ON|

PETI TI ON AND ORDER FOR FUNERAL EXPENSES

| hereby request allowance of funeral expenses and | state

t hat :

(1) The expenses are as follows (or as set forth in the

attached statenment or invoice):

(2) The estate is (solvent) (insolvent).
| solemmly affirmunder the penalties of perjury that the
contents of this petition are true to the best of ny know edge,
information, and belief.

Dat e:

Per sonal Representative(s)
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At t or ney

Addr ess

Tel ephone Nunber

Certificate of Service

| hereby certify that on this day of

(mont h)

, | delivered or nuailed, postage prepaid, a copy of the

(year)

foregoing Petition to the foll ow ng persons:

(nane and address)

Signature

ORDER

Upon a finding that $ i s a reasonabl e amount

for funeral expenses, according to the condition and

circunstances of the decedent, it is this day of
(mont h) ’ (year).
ORDERED, by the O phans' Court for Count vy,

that this sumis all owed.
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JUDGES

Cross reference: Code, Estates and Trusts Article, 887-401 (i)
and 8-106. For limtations on the anpbunt of allowabl e funeral
expenses, see Code, Estates and Trusts Article, 88-106 (b).

REPORTER S NOTE

In Chapter 107, (SB 51) Acts of 2005, the legislature
el im nated the maxi mum al | owance for funeral expenses except for
cases in admnistrative probate, judicial probate, and snal
estates. The Rules Committee reconmmends expandi ng the cross
reference at the end of Rule 6-415 to draw attention to the
anmended statute, Code, Estates and Trusts Article, 88-106 (b).
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MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON
CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT

AMEND Rul e 17-109 to permt a certain disclosure pertaining

to certain allegations of fraud or duress, as foll ows:

Rul e 17-109. MEDI ATI ON CONFI DENTI ALI TY

(a) Mediator
Except as provided in sections (c) and (d) of this Rule, a
medi at or and any person present or otherwi se participating in the
medi ati on at the request of the nediator shall maintain the
confidentiality of all nediation comunications and may not
di scl ose or be conpelled to disclose nediation communi cations in
any judicial, adm nistrative, or other proceeding.
(b) Parties
Subj ect to the provisions of sections (c) and (d) of this
Rule, (1) the parties nay enter into a witten agreenent to
mai ntain the confidentiality of all nediation comunicati ons and
to require any person present or otherw se participating in the
medi ati on at the request of a party to nmaintain the
confidentiality of nmediation conmunications and (2) the parties
and any person present or otherw se participating in the
medi ation at the request of a party may not disclose or be
conpel l ed to disclose nediation conunications in any judicial,

adm ni strative, or other proceeding.
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(c) Signed Docunent
A docunent signed by the parties that reduces to witing
an agreenent reached by the parties as a result of nediation is
not confidential, unless the parties agree in witing otherw se.
Cross reference: See Rule 9-205 (d) concerning the subm ssion of
a nmenorandum of the points of agreenent to the court in a child
access case.
(d) Permtted D sclosures
In addition to any disclosures required by |aw, a nedi ator
and a party may disclose or report nediation conmunications to a
potential victimor to the appropriate authorities to the extent
that they believe necessary to hel p:
(1) prevent serious bodily harmor death, e+
(2) assert or defend against allegations of nediator

m sconduct or negligence—, or

(3) assert or defend against a claimor defense that because

of fraud or duress a contract arising out of a mediation should

be resci nded.

Cross reference: For the legal requirenment to report suspected
acts of child abuse, see Code, Famly Law Article, 85-705.

(e) Discovery; Admi ssibility of Information
Medi ati on conmmuni cations that are confidential under this
Rul e are privileged and not subject to discovery, but information
ot herwi se adm ssible or subject to discovery does not becone
i nadm ssi ble or protected fromdisclosure solely by reason of its

use i n nediation.
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Comm ttee note: A neutral expert appointed pursuant to Rule
17-105.1 is subject to the provisions of sections (a), (b), and
(e) of this Rule.

Source: This Rule is new

REPORTER S NOTE

At a Court conference on the One Hundred Fi fty-Second Report
of the Rules Commttee, the Hon. Alan M WI ner requested that
the Rules Conmttee exanm ne the issue of fraud in the nediation
and consi der recomrendi ng anendnments to Rule 17-109 to address
t hat i ssue.

The proposed addition of new subsection (d)(3) to Rule 17-
109 expands upon Subsection 6 (b)(2) of the Uniform Mediation Act
(2001), drafted by the National Conference of Comm ssioners on
Uni form State Laws, which reads as foll ows:

Section 6. Exceptions to Privilege.

(b) There is no privilege under Section 4
if a court, adm nistrative agency, or
arbitrator finds, after a hearing in canera,
that the party seeking discovery or the
proponent of the evidence has shown that the
evi dence is not otherw se avail abl e, that
there is a need for the evidence that
substantially outweighs the interest in
protecting confidentiality, and that the
medi ati on communi cation is sought or offered
in:

(2) except as otherw se provided in
subsection (c), a proceeding to prove a claim
to rescind or reformor a defense to avoid
liability on a contract arising out of the
medi ati on.

(c) A nmediator may not be conpelled to

provi de evidence of a medi ati on comruni cati on
referred to in subsection (a)(6) or (b)(2).

-193-



[ NOTE: Subsection 6 (a)(6) to which
Subsection 6 (c), above, refers, reads as
fol | ows:

(a) There is no privilege under Section 4
for a nedi ati on comruni cation that is:

(6) except as otherw se provided in
subsection (c), sought or offered to prove or
di sprove a cl aimor conplaint of professional
m sconduct or nmal practice field against a
nmedi ation party, nonparty participant, or
representative of a party based on conduct
occurring during a nediation ...]
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MARYLAND RULES OF PROCEDURE
TITLE 2 - G VIL PROCEDURE--Cl RCUI T COURT

CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rul e 2-325 (d) to correct a reference to a certain

agency, as foll ows:

Rul e 2-325. JURY TRI AL

(d) Appeals from Adm ni strative Agencies
In an appeal fromthe Wrkren—s Wrkers' Conpensation
Comm ssion or other adm nistrative body when there is a right to
trial by jury, the failure of any party to file the demand within
15 days after the tine for answering the petition of appeal

constitutes a waiver of trial by jury.

REPORTER S NOTE

The proposed amendnent to Rule 2-325 (d) corrects a
reference to the Wrrknmen’s Conpensati on Conm ssi on, which shoul d
be a reference to the Wirkers’ Conpensation Conmm ssi on.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-814 to add to the Term nol ogy section a

sent ence concerni ng bol df ace type, as foll ows:

Rul e 16-814. MARYLAND CODE OF CONDUCT FOR JUDI Cl AL APPO NTEES

Ter m nol ogy

Terms explained below are noted in boldface type in the
Canons and Comments where they appear.

In this Code the follow ng definitions apply except as
expressly otherw se provided or as necessary inplication
requires:

(a) Fiduciary
“Fiduciary” includes adm nistrator, attorney-in-fact by
power of attorney, executor, guardian, personal representative,
and trustee.

Cross reference: See Canons 3D (1)(c) and (2) and 4E. For a
definition of “guardian,” see Rule 1-202 (j).

REPORTER S NOTE

The proposed anmendnent to Rule 16-814 adds to the
Term nol ogy section a sentence that explains the use of bol dface
type throughout the Rule. This sentence, which is included in
Rul e 16-813, Maryl and Code of Judicial Conduct, was inadvertently
omtted fromRule 16-814.
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