IN THE COURT OF APPEALS OF MARYLAND

RULES ORDER

This Court’s Standing Comrittee on Rules of Practice and
Procedure having submtted its One Hundred Fifty-Second Report to
the Court recommendi ng thereby certain proposed new rul es and
proposed anmendnents to certain existing rules and forns, all as
set forth in that Report published in the Maryland Regi ster, Vol.

30, Issue 17, pages 1118 - 1199 (August 22, 2003); and

This Court by Rules Order filed Novenmber 12, 2003, having
adopted, with certain anendnents made on the Court’s own notion
rejected, or remanded to the Rules Commttee the rul es changes
proposed in the One Hundred Fifty-Second Report, except the
proposed anmendnents to Rul es 2-415, 2-419, 2-501, and 4-261

consi deration of which was deferred pending further study; and

This Court having considered at an open neeting, notice of
whi ch was posted as prescribed by |Iaw, the deferred proposed
rul es changes, together with the comments received, and maki ng
certain amendnents and additions to the proposed rul es changes on

its own notion, it is this 8" day of Decenber, 2003,



ORDERED, by the Court of Appeals of Maryland, that the
amendnents to Rules 1-324, 2-411, 2-415, 2-419, and 2-501 be, and
they are hereby, adopted in the formattached to this Oder; and

it is further

ORDERED t hat the anmendnent to Rule 4-261 be, and it is
hereby, adopted in the formpreviously published; and it is

further

ORDERED t hat the rul es changes hereby adopted by this Court
shall govern the courts of this State and all parties and their
attorneys in all actions and proceedi ngs, and shall take effect
and apply to all actions comrenced on or after the 1% day of
July, 2004, and insofar as practicable, to all actions then

pending; and it is further



ORDERED t hat a copy of this Order

i ssue of the Maryl and Regi ster.

Fil ed: December 8, 2003

/sl Al exander L. Cumm ngs

/s/ Robert M Bell

be published in the next

Robert M Bell

/s/ Ilrma S. Raker

lrma S. Raker

/s/ Alan M W/I ner

Alan M WI ner

/s/ Dale R Cathell

Dale R Cathell

/s/ denn T. Harrell, Jr.

denn T. Harrell, Jr.

/sl Lynne A. Battaglia

C erk
Court of Appeals of Maryl and

Lynne A. Battaglia



MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 300 - GENERAL PROVI SI ONS

AVEND Rul e 1-324 to conforman internal reference to an

anmendnent to Rule 2-501, as foll ows:

Rul e 1-324. NOTI CE OF ORDERS

Upon entry on the docket of any order or ruling of the court
not made in the course of a hearing or trial, the clerk shal
send a copy of the order or ruling to all parties entitled to
service under Rule 1-321, unless the record discloses that such
service has already been nade. This Rule does not apply to show
cause orders and does not abrogate the requirenment for notice of
a summary judgnent set forth in Rule 2-501 e} (f).

Source: This Rule is derived fromfornmer Rule 12109.



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-411 to add | anguage referring to section (i) of

Rul e 2-415, as foll ows:

Rul e 2-411. DEPCSI TION —RI GHT TO TAKE

Any party to an action nmay cause the testinony of a person,
whet her or not a party, to be taken by deposition for the purpose
of discovery or for use as evidence in the action or for both
pur poses. Leave of court nust be obtained to take a deposition
(a) before the earliest day on which any defendant’s initial
pl eading or notion is required; (b) that is |onger than one
seven-hour day; (c) of an individual confined in prison; or (d)
of an individual who has previously been deposed in the sane

action unless further deposition is permtted under Rule 2-415

(i) because substantive changes have been nade to the deposition

transcript. Leave of court may be granted on such terns as the
court prescribes.

Source: This Rule is derived fromforner Rule 401 and the 2000
version of Fed. R Cv. P. 30 (d)(2).



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-415 to allow for changes in formand substance
of testinony contained in deposition transcripts and to add a new
section (i) providing a procedure for further deposition

foll ow ng substantive change to a transcript, as follows:

Rul e 2-415. DEPOCSI TI ON - - PROCEDURE

(d) ©Correctton—and Signature and Changes

I e e i I . I I
fer—eor+rectton—and—stgntng,—unrtess Unl ess changes and signing are

wai ved by the deponent and the parties, the officer shall submt

the transcript to the deponent, acconpanied by a notice in

substantially the follow ng form

[ Capti on of case]

NOTI CE TO [ nane of deponent]

The encl osed transcript of your
deposition in the above-captioned case is
submtted to you on [date of subm ssion of
the transcript to the deponent] for your
signature and any corrections or other
changes you wish to nake. All corrections
and ot her changes will beconme part of your
sworn testinony.

After vyou have read the transcript, sign
it and, if you are nmaki ng changes, attach to
the transcript a separate correction sheet




stating the changes and the reason why each
change is being nade. Return the signed
transcript and any correction sheet to [name
and address of officer before whomthe
deposition was taken] no later than 30 days
after the date stated above.

|f you fail to return the signed
transcript and any correction sheet within
the tine allowed, the transcript may be used
as if signed by you. See Rules 2-415 and 2-
501 of the Maryl and Rul es of Procedure.

ey . . . o I | i |
: . bri-ssien—t e bl . | I I
tdeponent—has—noet—stgnee~ Within 30 days after the date the

officer mails or otherwi se submts the transcript to the

deponent, the deponent shall (1) sign the transcript and (2) note

any changes to the formor substance of the testinobny in the

transcript on a separate correction sheet, stating the reason why

each change is being nade. The officer pronptly shall serve a

copy of the correction sheet on the parties and attach the

correction sheet to the transcript. The changes contained on the

correction sheet becone part of the transcript. |f the deponent

does not tinely sign the transcript, the officer shall sign the

transcript, certifying the date that the transcript was submtted

to the deponent with the notice required by this section and that




the transcript was not signed and returned within the tine

allowed. The transcript may then be used as if signed by the
deponent, unless the court finds, on a notion to suppress under
section ) (j) of this Rule, that the reason for refusal the
failure to sign requires rejection of all or part of the
transcri pt.

Cross reference: See Rule 2-501 (e) for the consequences of
filing an affidavit or other witten statenent under oath that

contradi cts deposition testinony that was not changed within the
tine allowed by this section.

(i) Further Deposition Upon Substantive Changes to Transcri pt

If a correction sheet contains substantive changes, any

party nmay serve notice of a further deposition of the deponent

limted to the subject matter of the substantive changes nade by

t he deponent unless the court, on notion of a party pursuant to

Rul e 2-403, enters a protective order precluding the further

deposi ti on.

) (j) Mdtions to Suppress

An objection to the manner in which testinony is

transcri bed, videotaped, or audiotaped, or to the manner in which
a transcript is prepared, signed, certified, seal ed, endorsed,
transmtted, filed, or otherwi se dealt with by the officer is

wai ved unl ess a notion to suppress all or part of the deposition

is made pronptly after the defect is or with due diligence m ght

have been ascertai ned. An—objecttonto—corrections—rade—+to—the




" . ey . DU TETNTEN FIN .
et ol ) _
approprt+ate—further—depostt+oen— In ruling on a notion to

suppr ess,

the court may grant | eave to any party to depose the

deponent further on terns and conditions the court deens

appropri ate.

Source: This Rule is derived as foll ows:

Section (a) is derived fromfornmer Rule 409 c.

Section (b) is derived fromformer Rule 409 a.

Section (c) is derived fromfornmer Rule 411 b 3.

Section (d) is derived in part fromformer Rules 411 a and 412
e and in part fromthe 1993 version of Fed. R Gv. P. 30 (e).

Section (e) is derived fromformer Rule 411 b 1, 2 and 5.

Section (f) is derived fromfornmer Rule 411 b 4.

Section (g) is derived fromformer Rules 409 ¢ 2, and 412 c 1
and 2.

Section (h) is derived fromformer Rule 422 a 2.

Section (i) is new.

Section () (j) is derived fromfornmer Rule 412 d and e.



MARYLAND RULES OF PROCEDURE
TITLE 2 - G VIL PROCEDURE--Cl RCUI T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-419 to allow a deposition transcript and
any correction sheets to be used to contradict or inpeach the
testimony of a deponent and to conformthe Rule to anendnents to

Rul e 2-415, as foll ows:

Rul e 2-419. DEPOSI TI ON — USE

(a) Wen May be Used
(1) Contradiction and | npeachmnent

A party nmay use A a deposition transcript and any

correction sheets to may—beused—by-anypartyfor—thepurpose—-of
contradieting—or—tnpeaching contradi ct or inpeach the testinony

of the deponent as a witness.

(2) By Adverse Party
The deposition of a party or of anyone who at the tine
of taking the deposition was an officer, director, nmanagi ng
agent, or a person designated under Rule 2-412 (d) to testify on
behal f of a public or private corporation, partnership,
associ ation, or governnmental agency which is a party nmay be used
by an adverse party for any purpose.
(3) Wtness Not Available or Exceptional Crcunstances
The deposition of a witness, whether or not a party, may

be used by any party for any purpose agai nst any other party who



was present or represented at the taking of the deposition or who
had due notice thereof, if the court finds:

(A) that the witness is dead; or

(B) that the witness is out of the State, unless it appears
that the absence of the witness was procured by the party
of fering the deposition; or

(© that the witness is unable to attend or testify because
of age, nental incapacity, sickness, infirmty, or inprisonnent;
or

(D) that the party offering the deposition has been unabl e
to procure the attendance of the wi tness by subpoena; or

(E) upon notion and reasonable notice, that such exceptional
circunstances exist as to make it desirable, in the interest of
justice and with due regard to the inportance of presenting the
testinony of witnesses orally in open court, to allow the
deposition to be used.
(4) Videotape Deposition of Expert
A vi deot ape deposition of a treating or consulting

physi ci an or of any expert w tness may be used for any purpose
even though the witness is available to testify if the notice of
t hat deposition specified that it was to be taken for use at

trial.

(d) Objection to Adm ssibility

Subject to Rules 2-412 (e), 2-415 (g) and (5 (), 2-416



(g), and 2-417 (c), an objection may be nade at a hearing or
trial to receiving in evidence all or part of a deposition for
any reason that would require the exclusion of the evidence if

the witness were then present and testifying.



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-501 to change the phrase “file at any tine” in

section (a) to the word “nake,” to revise the requirenents of a
response to a notion for sunmary judgnment, to require the court
to strike a certain statement under oath under certain

ci rcunst ances, to delete certain |anguage fromsection (g), and

to make certain stylistic changes, as foll ows:

Rul e 2-501. MOTI ON FOR SUMVARY JUDGVENT

(a) Modtion
Any party may f#++e—at—any—t+mre nmake a notion for summary
judgment on all or part of an action on the ground that there is
no genui ne dispute as to any material fact and that the party is
entitled to judgnent as a matter of |law. The notion shall be
supported by affidavit if it is (1) filed before the day on which
the adverse party's initial pleading or notion is filed or (2)

based on facts not contained in the record.

Committee note: For an exanple of a summary judgnent granted at
trial, see Beyer v. Mdirgan State, 369 M. 335 (2002).

(b) Response

Fhe A response to a witten notion for summary judgnment




afFHdavit—or—eother—statenrent—under—oath- be in witing and shal

(1) identify with particularity each material fact as to which it

is contended that there is a genuine dispute and (2) as to each

such fact, identify and attach the rel evant portion of the

speci fic docunment, discovery response, transcript of testinobny

(by page and line), or other statenent under oath that

denpnstrates the dispute. A response asserting the existence of

a material fact or controverting any fact contained in the record

shal |l be supported by an—epposthgparty—who—destres—to——controvert
any—fact—econtatned—+n—+t+—raynot—rest—sotely—upon—attegations
) o I | " s—but—shal-—support—the—response—by an

affidavit or other witten statenent under oath.

(c) Formof Affidavit
An affidavit supporting or opposing a notion for sunmmary
j udgnent shall be nmade upon personal know edge, shall set forth
such facts as would be adm ssible in evidence, and shall show
affirmatively that the affiant is conpetent to testify to the
matters stated in the affidavit.
(d) Affidavit of Defense Not Avail able
If the court is satisfied fromthe affidavit of a party
opposing a notion for sumary judgnent that the facts essenti al
to justify the opposition cannot be set forth for reasons stated
inthe affidavit, the court may deny the notion or may order a
continuance to permt affidavits to be obtained or discovery to

be conducted or may enter any other order that justice requires.



(e) Contradictory Affidavit or Statenent

(1) A party may file a notion to strike an affidavit or

ot her statenent under oath to the extent that it contradicts any

prior sworn statement of the person meking the affidavit or

st at enent . Prior sworn statenents include (A) testinony at a

prior hearing, (B) an answer to an interrogatory, and (Q)

deposition testinobny that has not been corrected by changes nade

within the tine allowed by Rule 2-415.

(2) If the court finds that the affidavit or other statenent

under oath materially contradicts the prior sworn statenment, the

court shall strike the contradictory part unless the court

determ nes that (A) the person reasonably believed the prior

statenent to be true based on facts known to the person at the

tine the prior statenent was made, and (B) the statenent in the

affidavit or other statenment under oath is based on facts that

were not known to the person and could not reasonably have been

known to the person at the tine the prior statenent was nade or,

if the prior statement was nmade in a deposition, within the tine

all owed by Rule 2-415 (d) for correcting the deposition.

ey (f) Entry of Judgnent

The court shall enter judgnent in favor of or against the

nmoving party if the notion and response show that there is no
genui ne dispute as to any material fact and that the party in
whose favor judgnent is entered is entitled to judgnent as a

matter of law. By order pursuant to Rule 2-602 (b), the court



may direct entry of judgnment (1) for or agai nst one or nore but
|l ess than all of the parties to the action, (2) upon one or nore
but less than all of the clains presented by a party to the
action, or (3) for sone but less than all of the anmount requested
when the claimfor relief is for noney only and the court
reserves disposition of the balance of the amobunt requested. |If
the judgnent is entered against a party in default for failure to
appear in the action, the clerk pronptly shall send a copy of the
judgnent to that party at the party's |ast known address
appearing in the court file.
Cross reference: Section 200 of the Soldiers' and Sailors
Rel i ef Act of 1940, 50 U.S.C. Appendi x, 8520, inposes specific
requi renents that must be fulfilled before a default judgnment may
be entered.

- (g) Oder Specifying Issues or Facts Not in Dispute

When a ruling wper on a notion for sunmary judgnment does

not di spose of the entire action and a trial is necessary, the

cour t —en—the—basts—of—thepteadings—deposttions—answers—+to

after—nterrogating—rcounset—on—the—+recore,- nmay enter an order

specifying the issues or facts that are not in genuine dispute.
The order controls the subsequent course of the action but may be

nodi fied by the court to prevent manifest injustice.

Source: This Rule is derived as foll ows:
Section (a) is derived fromformer Rule 610 a 1 and 3.
Section (b) is new
Section (c) is derived fromfornmer Rule 610 b.
Section (d) is derived fromfornmer Rule 610 d 2.



Section (e) is new.

Section e}y (f) is derived in part fromforner Rules 610 d 1
and 611 and is; in part; new.

Section (- (g) is derived fromformer Rule 610 d 4.



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 600 - JUDGVENT

AVEND Rul e 2-602 to conforman internal reference to an

anmendnent to Rule 2-501, as foll ows:

Rul e 2-602. JUDGVENTS NOT DI SPCSI NG OF ENTI RE ACTI ON

(b) Wen Al owed
If the court expressly determines in a witten order that

there is no just reason for delay, it may direct in the order the
entry of a final judgnent:

(1) as to one or nore but fewer than all of the clains or
parties; or

(2) pursuant to Rule 2-501 e)(3) (f)(3), for some but |ess
than all of the anpbunt requested in a claimseeking noney relief

only.



MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-261 (h)(4) for conformty with amendnents to

Rul e 2-415, as foll ows:

Rul e 4-261. DEPOSI Tl ONS

(h) Use
(1) Substantive Evidence
At a hearing or trial, all or part of a deposition, so
far as otherw se adm ssible under the rules of evidence, my be
used as substantive evidence if the court finds that the w tness:
(A) is dead, or (B) is unable to attend or testify because of
age, nental incapacity, sickness, or infirmty, or (C is present
but refuses to testify and cannot be conpelled to testify, or (D)
is absent fromthe hearing or trial and that the party offering
t he deposition has been unable to procure the wi tness' attendance
by subpoena or other reasonabl e neans, unless the absence was
procured by the party offering the deposition.
(2) I npeachnent
At a hearing or trial, a deposition may be used by any
party for the purpose of contradicting or inpeaching the
testinmony of the deponent as a witness to the extent permtted by

the rul es of evidence.



(3) Partial Use
If only part of a deposition is offered in evidence by a
party, an adverse party may require the offering party to
introduce at that tinme any other part that in fairness ought to
be considered with the part offered, so far as otherw se
adm ssi bl e under the rules of evidence, and any party may
i ntroduce any other part in accordance wth this Rule.
(4) Objection to Admssibility
Subject to Rules 2-412 (e), 2-415 (g) and (/) (), 2-416
(g), and 2-417 (c), an objection may be nade at the hearing or
trial to receiving in evidence all or part of a deposition for
any reason that would require the exclusion of the evidence if

the witness were then present and testifying.



