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The Chair convened the meeting. The Chair discussed the
results of the open meeting on the 206%™ Report. He explained
that the proposed changes to Rule 14-305 were remanded for
further consideration.

The Chair noted that a comment was received from the Office
of the Attorney General regarding Agenda Item 1. See Appendix
1. The comment referenced the Chair’s work in regard to Rule 4-
345. The Chair stated that the effort to develop proposed
changes to Rule 4-345 involved many people.

The Chair explained that the Chair of the appropriate
Subcommittee will present each agenda item. The Committee will
hear from individuals who have asked to speak. The item will
then be open for discussion by Committee members. He added that
copies of all written documents received as of 4:30 p.m.
yesterday were distributed to Committee members and will be made
available to any guests.

The Chair said that minutes from the Committee meetings of

February 7, 2020, June 18, 2020, September 10, 2020, October 16,



2020, November 20, 2020, January 8, 2021 and February 12, 2021
were distributed to the Committee for review. Judge Brown moved
to approve the subject minutes. The motion was seconded. There
being no motion to further amend or reject the proposed minutes,
the minutes were approved.

The Reporter said that the Rules Committee’s Executive Aide
is no longer working for the Committee. She announced that the
position was posted for applications. The Reporter added that
the meeting was being recorded and that speaking will be treated

as consent to being recorded.

Agenda Item 1. Consideration of proposed amendments to Rule 4-
345 (Sentencing - Revisory Power of Court)

Mr. Marcus, Chair of the Criminal Rules Subcommittee,
presented two versions of proposed amendments to Rule 4-345
(Sentencing - Revisory Power of Court) for consideration.

SUBCOMMITTEE VERSION

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIMINAL CAUSES

CHAPTER 300 — TRIAL AND SENTENCING

AMEND Rule 4-345 by adding an exception to the
five-year limitation on the court’s revisory power set
forth in section (e); by transferring the language of
a Committee note following section (e) to new
subsection (f) (1) and a cross reference following



subsection (f) (1); by adding new subsection (f) (2),
permitting a circuit court, under certain
circumstances to modify a sentence by reason of length
of confinement; by adding new subsection (g) (1),
providing for service of a motion or petition filed
under the Rule, permitting the State’s Attorney to
file an answer within 30 days after service, and
requiring the clerk to forward a copy of the petition
by a pro se defendant to the local Office of the
Public Defender; by adding new subsection (g) (2),
permitting the court to request a certain report; by
re-lettering current subsections (e) (2) and (e) (3) as
subsections (g) (3) and (g) (4), respectively, and
adding clarifying language to the subsections; by
adding new subsection (h) (1) permitting the court to
dismiss a petition filed under subsection (f) (2)
without a hearing under certain circumstances; by
transferring the provisions of section (f) to
subsections (h) (2) and (h) (3), with certain
modifications; by deleting the phrase “in open court”
from subsection (h) (2); by adding to subsection (h) (2)
considerations pertaining to a determination of
whether relief under subsection (f) (2) should be
granted; by deleting the word “ordinarily” from
subsection (h) (3); and by making stylistic changes, as
follows:

Rule 4-345. SENTENCING - REVISORY POWER OF COURT

(a) Illegal Sentence

The court may correct an illegal sentence at
any time.

(b) Fraud, Mistake, or Irregularity

The court has revisory power over a sentence in
case of fraud, mistake, or irregularity.

(c) Correction of Mistake in Announcement

The court may correct an evident mistake in the
announcement of a sentence if the correction is made
on the record before the defendant leaves the
courtroom following the sentencing proceeding.



Cross reference: See State v. Brown, 464 Md. 237
(2019), concerning an evident mistake in the
announcement of a sentence.

(d) Desertion and Non-Support Cases

At any time before expiration of the sentence
in a case involving desertion and non-support of
spouse, children, or destitute parents, the court may
modify, reduce, or vacate the sentence or place the
defendant on probation under the terms and conditions
the court imposes.

(e) Modification Upon Motion - Generally
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imposition of a sentence &) (1) in the District Court,

if an appeal has not been perfected or has been
dismissed, and +8)(2) in a circuit court, whether or
not an appeal has been filed, the court has revisory
power over the sentence except that it may not
increase the sentence and, unless the court finds the
special circumstances set forth in subsection (f) (1)
or (f) (2) of the Rule, it may not revise the sentence
after the expiration of five years from the date the
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(f) Modification in Special Circumstances

(1) Commitment for Drug or Alcohol Dependency
Treatment




The court at any time may commit a defendant
who is found to have a drug or alcohol dependency to a
treatment program approved by the Maryland Department
of Health if the defendant voluntarily agrees to
participate in the treatment, even if the defendant
did not timely file a motion for modification or
timely filed a motion for modification that was
denied.

Cross reference: See Code, Health - General Article,
§ 8-507.

(2) Modification by Reason of Length of
Confinement

(A) Subsection (f) (2) of this Rule applies to a
defendant who was sentenced to an aggregate
unsuspended term of imprisonment for 25 years or more
and has served two-thirds of that sentence. For
purposes of this subsection, (i) a life sentence shall
be regarded as a sentence for 60 years and (ii) any
sentence of more than 60 years shall be regarded as a
sentence for 60 years. A defendant who meets the
criteria of this paragraph is an eligible petitioner
under subsection (f) (2).

(B) Upon a petition filed by an eligible
petitioner and compliance with the requirements of
sections (g) and (h) of this Rule, the court may
modify, reduce, or vacate the sentence or place the
defendant on probation under the terms and conditions
the court imposes. Failure to have filed a timely
motion under section (e) of this Rule, or a previous
grant or denial of a motion under that section, shall
not bar relief under this subsection.

(g) Procedure

(1) Service; Answer; Forwarding by Clerk

(A) A motion or petition filed under subsection
(e) (2) or (f) (2) of this Rule shall be filed in the
circuit court that entered the sentence sought to be
modified and served on the State’s Attorney for that
county.




(B) The State’s Attorney may file an answer
within 30 days after service of the motion or
petition.

(C) If a petitioner seeking relief under
subsection (f) (2) of this Rule is self-represented,
the clerk shall promptly forward a copy of the
petition to the local Office of the Public Defender in
the jurisdiction where the petition is filed.

(2) Request for Report

Prior to consideration of a petition filed
under subsection (f) (2) of this Rule, the court may
request a report from the Division of Correction,
Division of Parole and Probation, or Patuxent
Institution, as relevant, with respect to the
petitioner’s conduct while incarcerated.

+2>(3) Notice to Victims

Whether or not the State’s Attorney files an
answer, The the State’s Attorney shall give notice to
each victim and victim’s representative who has filed
a Crime Victim Notification Request form pursuant to
Code, Criminal Procedure Article, § 11-104 or who has
submitted a written request to the State’s Attorney to
be notified of subsequent proceedings as provided
under Code, Criminal Procedure Article, § 11-503 that
states (A) that a motion or petition to modify,
vacate, or reduce a sentence has been filed; (B) that
the motion or petition has been denied without a
hearing or the date, time, and location of the
hearing; and (C) if a hearing is to be held, that each
victim or victim’s representative may attend and
testify.

42+ (4) Inquiry by Court

Except as provided in subsection (h) (1),
Before before considering a motion or petition under
this Rule, the court shall inquire if a victim or
victim’s representative is present. If one is
present, the court shall allow the victim or victim’s
representative to be heard as allowed by law. If a
victim or victim’s representative is not present and
the case is one in which there was a wvictim, the court




shall ingquire of the State’s Attorney on the record
regarding any justification for the victim or victim’s
representative not being present, as set forth in
Code, Criminal Procedure Article, & 11-403 (e). If no
justification is asserted or the court is not
satisfied by an asserted justification, the court may
postpone the hearing.

+5-(h) ©open—~Ceurt Hearing
(1) The court may dismiss a petition filed under
subsection (f) (2) without a hearing if the court finds
in a written order filed in the record that the
petitioner does not qualify as an eligible petitioner
or if a motion or petition under this Rule was
previously denied after a hearing.

(2) The court may modify, reduce, correct, or
vacate a sentence only on the record inepen—eourt,
after hearing from the defendant, the State, and from
each victim or victim’s representative who requests an
opportunity to be heard. In determining whether to
grant relief under subsection (f) (2) of this Rule, the
court shall consider (A) the petitioner’s adjustment
to incarceration, (B) the petitioner’s plans for
housing, education, and employment if released, and
(C) whether, if the petitioner is released, there is a
reasonable likelihood that the petitioner will be a
danger to a victim, another person, or the community.

(3) The defendant may waive the right to be
present at the hearing. No hearing shall be held on a
motion or petition to modify or reduce the sentence
until the court determines that the notice
requirements in subsection <e}(g) (2) of this Rule have
been satisfied. If the court grants the motion or
petition, the court erdimarilty shall prepare and file
or dictate into the record a statement setting forth

the reasons on which the ruling is based.

Cross reference: See Code, Criminal Law Article, § 5-
609.1 regarding an application to modify a mandatory
minimum sentence imposed for certain drug offenses
prior to October 1, 2017, and for procedures relating
thereto.



Source: This Rule is derived in part from former Rule
774 and M.D.R. 774, and is in part new.

The Subcommittee version of Rule 4-345 was accompanied
by the following Reporter’s note.

Proposed amendments to Rule 4-345 would allow an
incarcerated person serving a lengthy sentence to ask
the trial court to exercise its revisory power once a
significant portion of the sentence has been served.
The trial court’s revisory power over its sentences is
separate and distinct from the executive branch’s
parole and pardon powers (see State v. Schlick, 465
Md. 566, n. 4 (2019)).

The Court of Appeals amended Rule 4-345 in 2004
to restrict the time to revise a sentence to five
years from the date the sentence was originally
imposed. The Criminal Rules Subcommittee was advised
that research has shown that individuals who committed
serious crimes and served significant portions of long
sentences can be safely released, either due to
maturation while incarcerated if he or she was a young
offender or by “aging out” of criminality as an older
inmate.

Proposed amendments apply section (e) to
modification upon motion in general and maintain the
current text of subsection (e) (1) with an exception
for special circumstances under subsection (f) (1) and

(f) (2) . A Committee note following section (e) is
deleted and moved into the text of new subsection
(f£) (1) .

Proposed new subsection (f) (1) provides for
commitment to an approved treatment program if a
defendant is found to have a drug or alcohol
dependency. The text of the subsection and a cross
reference are taken from current section (e).

Proposed new subsection (f) (2) (A) permits an
individual to petition for modification of an
aggregate unsuspended sentence of 25 years or longer.
The petitioner must have served two-thirds of the
sentence. A life sentence and any sentence greater



than 60 years are regarded as 60-year sentences for
the sole purpose of calculation under this subsection.

Proposed new subsection (f) (2) (B) authorizes the
court to modify, reduce, or vacate the sentence or
place the defendant on probation, and states that
failure to file a timely petition does not bar relief.

Proposed new section (g) outlines the procedure
for petitions filed pursuant to section (e) and
subsection (f) (2). The petition is filed in the
circuit court where the sentence was entered and
served on the State’s Attorney, who may file an
answer. A self-represented petitioner’s filing is
forwarded to the local Office of the Public Defender.
Subsection (g) (3) maintains the current Rule’s
provisions for notification to victims. The language
is amended to clarify that the State’s Attorney must
notify each victim whether or not the State files an
answer to the motion or petition.

Proposed amendments to subsection (g) (4) create
an exception to the requirement to inquire about the
presence of a victim or victim’s representative if the
court opts to dismiss a petition pursuant to new
subsection (h) (1). Proposed new subsection (h) (1)
allows the court to dismiss a petition filed under
subsection (f) (2) by written order without a hearing
if the court finds that the petitioner does not
qualify for relief or a motion or petition was
previously denied after a hearing. Proposed
amendments to subsection (h) (2) contain factors the
court must consider in determining whether to grant
relief under subsection (f) (2).

ALTERNATE VERSTION

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIMINAL CAUSES

CHAPTER 300 — TRIAL AND SENTENCING

AMEND Rule 4-345 by adding an exception to the
five-year limitation on the court’s revisory power set

10



forth in section (e); by transferring the language of
a Committee note following section (e) to new
subsection (f) (1) and a cross reference following
subsection (f) (1); by adding a Committee note after
subsection (f) (1); by adding new subsection (f) (2),
permitting a circuit court, under certain
circumstances to modify a sentence by reason of length
of confinement or age; by adding new subsection

(g) (1), providing for where a motion or petition shall
be filed; by adding new subsection (g) (2) providing
for service of a motion or petition filed under the
Rule and permitting the State’s Attorney to file an
answer within 30 days after service; by re-lettering
current subsections (e) (2) and (e) (3) as subsections
(g) (3) and (g) (4), respectively; by adding new
subsection (g) (5) requiring a petition by a pro se
petitioner to be forwarded to the local Office of the
Public Defender; by adding new subsection (g) (6),
permitting the court to request certain reports from
the Department of Public Safety and Correctional
Services, and adding clarifying language to the
subsections; by adding new subsection (h) (1)
permitting the court to dismiss a petition filed under
subsection (f) (2) without a hearing under certain
circumstances; by transferring the provisions of
section (f) to subsections (h) (2) and (h) (3), with
certain modifications; by deleting the phrase “in open
court” from subsection (h) (2); by deleting the word
“ordinarily” from subsection (h) (3); by adding new
subsection (h) (4) listing factors for the court to
consider in determining whether to grant relief; and
by making stylistic changes, as follows:

Rule 4-345. SENTENCING - REVISORY POWER OF COURT

(a) Illegal Sentence

The court may correct an illegal sentence at
any time.

(b) Fraud, Mistake, or Irregularity

The court has revisory power over a sentence in
case of fraud, mistake, or irregularity.

11



(c) Correction of Mistake in Announcement

The court may correct an evident mistake in the
announcement of a sentence if the correction is made
on the record before the defendant leaves the
courtroom following the sentencing proceeding.

Cross reference: See State v. Brown, 464 Md. 237
(2019), concerning an evident mistake in the
announcement of a sentence.

(d) Desertion and Non-Support Cases

At any time before expiration of the sentence
in a case involving desertion and non-support of
spouse, children, or destitute parents, the court may
modify, reduce, or vacate the sentence or place the
defendant on probation under the terms and conditions
the court imposes.

(e) Modification Upon Motion - Generally
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if an appeal has not been perfected or has been
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not an appeal has been filed, the court has revisory
power over the sentence except that it may not
increase the sentence and, unless the court finds the
special circumstances set forth in subsection (f) (1)
or (f) (2) of the Rule, it may not revise the sentence
after the expiration of five years from the date the
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(f) Modification in Special Circumstances

(1) Commitment for Drug or Alcohol Dependency
Treatment

The court at any time may commit a defendant
who i1s found to have a drug or alcohol dependency to a
treatment program in the Maryland Department of Health
if the defendant voluntarily agrees to participate in
the treatment, even if the defendant did not timely
file a motion for modification or timely filed a
motion for modification that was denied.

Cross reference: See Code, Health - General Article,
§ 8-507.

Committee note: 1In order to implement a commitment
under subsection (f) (1), the court must suspend all of
the sentence except the time served and place the
defendant on supervised probation, a condition of
which is the successful completion of the commitment.

(2) Modification by Reason of Length of
Confinement and Age

(A) Subsection (f) (2) of this Rule applies to a
defendant who was sentenced to an aggregate
unsuspended term of imprisonment of more than 15 years
and (i) committed the last offense for which that
sentence or any part of it was imposed before reaching
the age of 25 and has served the greater of 15 years
or sixty percent of that sentence, or (ii) has served
at least 15 years of that sentence and has reached 65
years of age. For purposes of this subsection only, a
life sentence or an aggregate unsuspended sentence of
more than 50 years shall be regarded as a sentence for
50 years. A defendant who meets the criteria of this
paragraph is an eligible petitioner under subsection
(£) (2) .

(B) Upon a petition filed by an eligible
petitioner and compliance with the requirements of
sections (g) and (h) of this Rule, the court may
modify, reduce, or vacate the sentence or place the

13



defendant on probation under the terms and conditions
the court imposes. Failure to have filed a timely
motion under section (e) of this Rule shall not bar
relief under this subsection.

(g) Procedure

(1) Where Filed

A motion or petition filed under this Rule
shall be filed in the circuit court that entered the
sentence sought to be modified. If an aggregate
sentence consists of two or more sentences imposed by
different courts and the petitioner seeks relief from
the aggregate sentence, separate petitions must be
filed with each court. A court has revisory power
under this Rule only with respect to a sentence that
it imposed.

(2) Service; Answer

The petition shall be and served on the
State’s Attorney for £hat the county. The State’s
Attorney may file an answer within 30 days after
service of the motion or petition.

(3) Notice to Victims
Whether or not the State’s Attorney files an

answer, FThe the State’s Attorney shall give notice to
each victim and victim’s representative who has filed
a Crime Victim Notification Request form pursuant to
Code, Criminal Procedure Article, § 11-104 or who has
submitted a written request to the State’s Attorney to
be notified of subsequent proceedings as provided
under Code, Criminal Procedure Article, § 11-503 that
states (A) that a motion or petition to modify,
vacate, or reduce a sentence has been filed; (B) that
the motion or petition has been denied without a
hearing or the date, time, and location of the
hearing; and (C) if a hearing is to be held, that each
victim or victim’s representative may attend and
testify.

(4) Inquiry by Court

14



Except as provided in subsection (h) (1),
Before before considering a motion or petition under
this Rule, the court shall inquire if a victim or
victim’s representative is present. If one is
present, the court shall allow the victim or victim’s
representative to be heard as allowed by law. If a
victim or victim’s representative is not present and
the case is one in which there was a wvictim, the court
shall ingquire of the State’s Attorney on the record
regarding any Jjustification for the victim or victim’s
representative not being present, as set forth in
Code, Criminal Procedure Article, § 11-403 (e). If no
justification is asserted or the court is not
satisfied by an asserted justification, the court may
postpone the hearing.

(5) Notice to Public Defender

If a petitioner seeking relief under
subsection (f) (2) of this Rule is self-represented,
the clerk shall promptly forward a copy of the
petition to the county or district Office of the
Public Defender.

(6) Request for Report

Prior to consideration of a petition filed
under subsection (f) (2) of this Rule, the court may
request a report from the Department of Public Safety
and Correctional Services Division of Correction with
respect to the petitioner’s conduct and adjustment
while incarcerated.

£ (h) open—Ceourt Hearing

(1) The court may dismiss a petition filed under
subsection (f) (2) without a hearing if the court finds
in a written order filed in the record that the
petitioner does not qualify as an eligible petitioner
or 1f, during the preceding three years, a motion or
petition under this Rule was denied after a hearing.

(2) The court may modify, reduce, correct, or
vacate a sentence only on the record inepen—eourt,
after hearing from the defendant, the State, and from
each victim or victim’s representative who requests an

opportunity to be heard.
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(3) The defendant may waive the right to be
present at the hearing. No hearing shall be held on a
motion or petition to modify or reduce the sentence
until the court determines that the notice
requirements in subsection <e}(g) (2) of this Rule have
been satisfied. If the court grants the motion or
petition, the court erdimarilty shall prepare and file
or dictate into the record a statement setting forth

the reasons on which the ruling is based.

(4) In determining whether to grant relief under
subsection (f) (2) of this Rule, the court shall
consider (A) whether the petitioner has substantially
complied with the rules of the institution in which
the petitioner was confined; (B) the petitioner’s
plans for housing, education, and employment if
released; (C) whether, if the petitioner is released,
there is a reasonable likelihood that the petitioner
will be a danger to a victim, another person, or the
community; (D) if the petitioner is to be released on
probation, any conditions recommended by the Division
of Parole and Probation, the State’s Attorney, or a
victim; and (E) any other factor the court deems
relevant.

Cross reference: See Code, Criminal Law Article, § 5-
609.1 regarding an application to modify a mandatory
minimum sentence imposed for certain drug offenses
prior to October 1, 2017, and for procedures relating
thereto.

Source: This Rule is derived in part from former Rule
774 and M.D.R. 774, and is in part new.

Mr. Marcus said that there are two versions of proposed
amendments to Rule 4-345 before the Committee. He noted that
the Chair prepared a comprehensive memorandum comparing the two
proposals. See Appendix 2. Mr. Marcus explained that Rule 4-
345 was before the Criminal Rules Subcommittee. After the

Subcommittee approved proposed amendments, additional issues
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were raised. As a result, an alternate version was developed.
Mr. Marcus added that the Office of the Public Defender then
submitted a letter with proposed modifications to the alternate
version. See Appendix 3. Mr. Marcus thanked everyone who
assisted the Subcommittee in developing these amendments.

Mr. Marcus addressed the basic history of Rule 4-345,
including some misconceptions about the Rule. Rule 774 b was
the predecessor to Rule 4-345, permitting revision by the court
after the original sentence was announced.

Mr. Marcus summarized a defendant’s post-trial rights,
including the right to ask the court to reconsider a sentence.
The current Rule requires that a defendant file a written motion
to reconsider within 90 days of the disposition. Prior to a
Rule change, there was no limit imposed on the length of time
that the motion was held sub curia. In 2004, the Court of
Appeals sua sponte imposed a limit of five years within which a
trial court must act on a pending motion to reconsider a
sentence. Mr. Marcus explained that there are some exceptions
to the five-year limit, including allegations of fraud, mistake,
or irregularity. Another notable exception relates to Code,
Health - General Article, § 8-507, the method by which the court
can order a defendant to participate in drug counseling or
treatment. Mr. Marcus emphasized that the ability of the court

to revise sentences is not new.
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Mr. Marcus discussed how the proposed amendments to Rule 4-
345 developed from several factors. He noted that judges have
expressed concerns about the five-year limitation for ruling on
a motion to reconsider when fashioning appropriate sentences. A
pending motion to reconsider enabled the court to maintain
control and supervision over a defendant because further review
and consideration of the sentence at a later date was possible.

Mr. Marcus commented that, in the last ten to 15 years,
science has evolved, and maturity, development, and neuro-
psychological issues are better understood. The human brain
does not develop at the pace previously thought, and emerging
adults suffer from impulsivity. These factors create an
environment where lengthy sentences are inappropriate. Mr.
Marcus compared the situation to those with certain disabilities
and mental challenges. There has been a move to look at lengthy
sentences for those in these circumstances. The Supreme Court
of the United States has issued two opinions in the last ten
years identifying the inappropriate nature of life without the
possibility of parole and other long sentences for youthful
offenders.

Mr. Marcus stated that, in addition to addressing youthful
offenders, the other proposed amendments concern older inmates
who have spent significant time incarcerated. The question of

continued incarceration of elder inmates needs to be closely
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examined for both health and recidivism issues. Mr. Marcus
explained that the proposed amendments began as a way to review
the status of incarcerable populations at a later point in time.

Mr. Marcus added that the trial judge is central to the
analysis. He explained that the proposed amendments do not
mandate the release of an individual at a particular time, but
instead concern access to justice. The proposed amendments
provide an opportunity to reconsider sentences of inmates who
have changed after spending a substantial amount of time in
prison. He emphasized that the trial judge will need to analyze
whether the defendant should still be incarcerated for the time
originally imposed.

Mr. Marcus commented that the Subcommittee’s wversion of the
Rule would apply to incarcerated individuals with aggregate
unsuspended sentences of 25 years or more who have served two-
thirds of that sentence. The person would be incarcerated for
at least 16.66 years before becoming eligible to file a motion.
The Subcommittee determined that, for purposes of the Rule, any
life sentence or sentence in excess of 60 years would be treated
as a 60-year sentence. Someone serving a life sentence would
need to serve 40 years before becoming eligible for relief
pursuant to the Subcommittee’s version.

Mr. Marcus explained that the alternate version of the Rule

addresses the unique characteristics of emerging adults when a
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crime is committed before the age of 25. A person committing a
crime before the age of 25 would serve the greater of 15 years
or 60% of the sentence before becoming eligible for relief. For
the purpose of calculations, life sentences or sentences in
excess of 50 years would be treated as 50-year sentences.
Someone serving a life sentence would be eligible for relief
after 30 years pursuant to the alternate version.

Mr. Marcus referenced charts prepared by Ms. Williams and
her team at the Office of the Attorney General demonstrating the
years to serve until eligibility and a defendant’s age at
eligibility for the Subcommittee version of Rule 4-345. See
Appendix 4. The Office of the Attorney General prepared the
same charts for the alternate version of Rule 4-345. See
Appendix 5. He added that the Office of the Public Defender
submitted its own proposal for amendments to Rule 4-345. Mr.
Marcus praised the collaboration between the two offices, noting
that the Office of the Attorney General created charts for the
Office of the Public Defender’s proposal as well. See Appendix
3.

Mr. Marcus explained that the Office of the Public
Defender’s proposal adopted the alternate version with two
modifications. The Office of the Public Defender’s version
would permit an older inmate to file a petition after serving at

least 15 years and reaching the age of 60. A life sentence or a
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sentence greater than 40 years would be considered a sentence of
40 years.

Mr. Marcus noted that a dashboard from the Department of
Public Safety and Correctional Services was requested to learn
more about the inmate population. See Appendix 6. In 2019,
almost half of the incarcerated population in Maryland was
serving a sentence of 15 years to life. 1In 2019, there were
about 2,200 inmates serving a life sentence in Maryland,
representing 12% of incarcerated individuals.

Mr. Saccenti commented that he was very involved in the
Office of the Public Defender’s proposal. He first worked with
people who have been incarcerated for 30 years or longer when
working with groups affected by Unger v. State, 427 Md. 383
(2012) . Mr. Saccenti said that he developed a sense of awe at
the capacity of people to change and rehabilitate, even in the
difficult circumstances of prison. He added that he aspires to
be as thoughtful, compassionate, and giving as these people have
become.

Mr. Saccenti explained that there is no straightforward way
to ask the court for a later modification of sentence, even if
the individual has demonstrated outstanding rehabilitation, and
the judge would like to modify the sentence. Although State’s
Attorneys point to other mechanisms to review convictions and

sentences, most options either occur soon after the conviction
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and before the person has an opportunity to rehabilitate, or
require legal error to give the court authority to act. If
legal error cannot be found 30 years later, the person will not
be able to be heard in front of the court. He acknowledged that
some argue that the parole system should be permitted to do its
job, but there have been issues with the system. Reform efforts
are underway in the legislature. One issue with the parole
system is that there is no right to counsel. Mr. Saccenti
explained that, even for individuals facing parole hearings with
counsel, there is a limited opportunity for counsel to
participate in a meaningful way. This process contrasts with a
court hearing, which involves attorneys and creates an open
process to review all evidence to make an informed decision.

Mr. Saccenti urged the Committee to pass the alternate
version of Rule 4-345, with two amendments proposed by the
Office of the Public Defender. See Appendix 3. When the
calculation is completed for young offenders using the alternate
version of Rule 4-345, a person serving a life sentence or
another lengthy aggregate sentence who committed a crime under
the age of 25 will be eligible to petition the court for relief
after 30 years. Mr. Saccenti noted that, pursuant to the
alternate version, a l7-year-old serving a lengthy sentence
would reach age 47 before he or she can first apply for this

relief. He suggested reducing the wait time to around 25 years,
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which is still a substantial period of time. Many individuals
can turn their lives around within that time. Mr. Saccenti
noted that the 25-year period can be established by redefining a
life sentence in subsection (f) (2) as 40, instead of 50 or 60,
years.

Mr. Saccenti explained that the second proposed amendment
to the alternate version concerns the age at which older
offenders become eligible to petition for relief. Mr. Saccenti
suggested changing the age 65 to 60 years old. He noted that
this change would be in line with how the legislature has
addressed geriatric parole in Code, Criminal Law Article, § 14-
101. Mr. Saccenti concluded that the alternate version, with or
without modifications, would vastly improve the system, reduce
the problem of mass incarceration in Maryland, and help address
the appalling racial disparity in Maryland’s prison system.

Ms. Williams thanked the Committee for letting her comment
on this issue. She acknowledged that the alternate version was
a collaborative effort. She explained that the Attorney General
believes that the alternate version, targeting inmates who
committed crimes under age 25 and inmates who have reached the
age of 65 or older, is the correct way to address the issue of
individuals serving extensive sentences. The formula in the
alternate version is the right balance to strike. Research

shows that inmates age out of the likelihood of recidivism
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significantly at age 65. Ms. Williams noted that the Attorney
General submitted a letter explaining his preference. See
Appendix 1.

Mr. Niemann stated that he has worked on issues involving
youthful offenders for the past year and a half as the Chief of
the Conviction and Sentencing Integrity Unit. His comments are
on behalf of the State’s Attorney of Prince George’s County.

Mr. Niemann expressed strong support for the alternate proposal.
He added that he is sympathetic to points raised by the Office
of the Public Defender and is aware of the science concerning
emerging adults, brain development, impulse control, and other
factors identified by the U.S. Supreme Court and the Court of
Appeals of Maryland. There is not a good mechanism to address
these factors, and there is no straightforward method to get the
issues back before the same court.

Mr. Niemann addressed three current mechanisms to modify
sentences. First, the current ability to reconsider sentences
expires at five years, long before change is demonstrated.
Second, a motion pursuant to Code, Health - General Article, §
8-507 is aimed at drug users and i1s not appropriate for an
individual incarcerated for 20 years or more. Third, the parole
process has serious limitations and is not equipped to deal with
the volume of cases being discussed here. Mr. Nieman added

that, in cases involving juvenile offenders, more than 400
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people in the Department of Public Safety and Correctional
Services have served 20 years or more, including a large number
that served over 30 years. About 70 of these referenced inmates
are in Prince George’s County. If the numbers are expanded to
include emerging adults, there would be more inmates and a
larger backlog that is not being handled by the parole
commission.

Mr. Niemann explained that a judge is more than capable of
using his or her discretion to decide a direct motion to
reconsider. A motion to reconsider provides for notice to
victims, an opportunity to be heard, and an impartial
examination of the record. Mr. Niemann remarked that, based on
his own experience, there are some impressive records of
rehabilitation. He commented that he has two letters today from
the Department of Public Safety and Correctional Services
discussing one individual who has distinguished himself in a
significant way in the prison system. It is in the interests of
fairness and justice to address these records of rehabilitation.
He said that the alternate proposal is more effective because
the Subcommittee proposal does not give inmates an opportunity
to establish themselves and create a life when released. Those
individuals would likely rely on public support or engage in
inappropriate activities ten years down the road. Mr. Niemann

urged the Committee to adopt the alternate proposal to provide a
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clear mechanism to look at these types of cases and to release
those deserving in time to become productive members of society.
He expressed thanks for all the work that has been done on this
topic.

Mr. Shellenberger stated that he is very opposed to the
Rule change. He commente